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U.S. Customs Service 


Treasury Decision 


(T.D. 93-41) 


DETERMINATION THAT MERCHANDISE IMPORTED FROM 
THE PEOPLE’S REPUBLIC OF CHINA IS BEING PRODUCED 
WITH CONVICT, FORCED OR INDENTURED LABOR BY THE 
QINGHAI HIDE AND GARMENT FACTORY 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Determination that merchandise is subject to 19 U.S.C. 1307. 


SUMMARY: This document advises that the Commissioner of Customs, 
with the approval of the Secretary of the Treasury, has determined that 
certain sheepskin and leather, which are being, or are likely to be 
imported into the United States from the People’s Republic of China 
(PRC), are being manufactured with the use of convict labor and/ 
or forced labor and/or indentured labor by the QINGHAI HIDE 
AND GARMENT FACTORY, Xining, Qinghai Province, PRC. The 
QINGHAI HIDE AND GARMENT FACTORY may also be known as 
the QINGHAI LEATHER AND WOOL BEDDING AND GARMENT 
FACTORY or the QINGHAI FUR AND CLOTH FACTORY. 

The Commissioner of Customs, pursuant to 19 CFR 12.42(f), has 
determined, on the basis of a Customs investigation, that such merchan- 
dise is being, or is likely to be imported into the United States in viola- 
tion of Section 307 of the Tariff Act of 1930, as amended. Importations of 
the aforementioned sheepskin and leather shall be considered and 
treated as prohibited by Section 307 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1307), unless, pursuant to 19 CFR 12.42(g), 12.43, 
and 12.44, the importer establishes by satisfactory evidence that the 
merchandise was not mined, produced, or manufactured in any part 
with the use of a class of labor specified herein. 


DATE: This determination shall take effect June 16, 1993. 


FOR FURTHER INFORMATION CONTACT: Bob Neckel, Senior Spe- 
cial Agent, Office of Investigative Programs, Office of Enforcement, 
Headquarters, U.S. Customs Service, 1301 Constitution Avenue NW, 
Washington, D.C. 20229 (202) 927-1510. 
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SUPPLEMENTAL INFORMATION: 


BACKGROUND 


Section 307, Tariff Act of 1930, as amended, (19 U.S.C. 1307), pro- 
vides in pertinent part: 
All goods, wares, articles, and merchandise mined, produced, or 
manufactured wholly or in part in any foreign country by convict 
labor or/and forced labor or/and indentured labor under penal sanc- 
tions shall not be entitled to entry at any of the ports of the United 
States, and the importation thereof is hereby prohibited, and the 
Secretary of the Treasury is authorized and directed to prescribe 
such regulations as may be necessary for the enforcement of this 
provision. 
“Forced labor” is defined to mean: 
all work or service which is exacted from any person under the 
menace of any penalty for its nonperformance and for which 
the worker does not offer himself voluntarily. See, 19 U.S.C. 
1307. 


Pursuant to Section 307, the Secretary of the Treasury promulgated 
implementing regulations found at 19 CFR 12.42, et seq. These regula- 
tions set forth the procedure for the Commissioner of Customs to makea 
finding that an article is being, or is likely to be imported into the United 
States which is being produced, whether by mining, manufacture, or 
other means, in any foreign locality with the use of convict labor, forced 
labor, or indentured labor under penal sanctions so as to come within 
the purview of 19 U.S.C. 1307. 

Paragraph (f) of Section 12.42, Customs Regulations (19 CFR 
12.42(f)), provides that if the Commissioner of Customs finds that mer- 
chandise within the purview of 19 U.S.C. 1307 is being, or is likely to be, 
imported, [s]he will, with the approval of the Secretary of the Treasury, 
publish a finding to that effect in a weekly issue of the Customs BULLETIN 
and in the Federal Register. 


FINDING 


Pursuant to Section 12.42(f), Customs Regulations (19 CFR 12.42(f)), 
it is hereby determined that certain articles of the People’s Republic of 
China are being, or are likely to be, imported into the United States, 
which are being produced, whether by mining, manufacture, or other 
means, with the use of convict, forced, or indentured labor. 

Accordingly, based upon this finding, Customs officers shall withhold 
release of any of these articles from the People’s Republic of China. Such 
articles may be exported only. 
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Item number from the 
Harmonized Tariff Schedule 
Articles (19 U.S.C. 1202) 
Sheepskin and leather 4102.10 through 4102.29 
4104.10 through 4111.00 


4301.10 
(Manufactured by Qinghai Hide and Garment Factory.) 4303.90 


Caro HALLETT, 
Commissioner of Customs. 


Approved: December 30, 1992. 
JOHN P. SIMPSON, 
Acting Assistant Secretary (Enforcement). 


[Published in the Federal Register, June 11, 1993 (58 FR 32746)] 





U.S. Customs Service 


General Notices 


QUARTERLY IRS INTEREST RATES USED IN CALCULATING 
INTEREST ON OVERDUE ACCOUNTS AND REFUNDS ON 
CUSTOMS DUTIES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of calculation and interest. 


SUMMARY: This notice advises the public of the quarterly Internal 
Revenue Service interest rates used to calculate interest on overdue ac- 
counts and refunds of Customs duties. For the quarter beginning July 1, 
1993, the rates will be 6 percent for overpayments and 7 percent for un- 
derpayments. This notice is published for the convenience of the import- 
ing public and Customs personnel. 


EFFECTIVE DATE: July 1, 1993. 


FOR FURTHER INFORMATION CONTACT: John V. Accetturo, 
National Finance Center, Revenue Branch, (317) 298-1308. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to 19 U.S.C. 1505 and Treasury Decision 85-93, published 
in the Federal Register on May 29, 1985 (50 FR 21832), the interest rate 
paid on applicable overpayments or underpayments of Customs duties 
shall be in accordance with the Internal Revenue Code rate established 
under 26 U.S.C. 6621 and 6622. Interest rates are determined based on 
the short-term Federal rate. The interest rate that Treasury pays on 
overpayments will be the short-term Federal rate plus two percentage 
points. The interest rate paid to the Treasury for underpayments will be 
the short-term Federal rate plus three percentage points. The rates will 
be rounded to the nearest full percentage. 

The interest rates are determined by the Internal Revenue Service on 
behalf of the Secretary of the Treasury based on the average market 
yield on outstanding marketable obligations of the U.S. with remaining 
periods to maturity of 3 years or less and fluctuate quarterly. The rates 
effective for a quarter are determined during the first-month period of 
the previous quarter. 
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The rates of interest for the period of July 1, 1993—September 30, 
1993, are 6 percent for overpayments and 7 percent for underpayments. 
These rates will remain in effect through September 30, 1993, and are 
subject to change on October 1, 1993. 

Dated: June 7, 1993. 

MICHAEL H. Lane, 
Acting Commissioner of Customs. 


[Published in the Federal Register, June 15, 1993 (58 FR 33140)] 


PERFORMANCE REVIEW BOARDS 
APPOINTMENT OF MEMBERS 


AGENCY: U.S. Customs Service, Department of Treasury. 
ACTION: General notice. 


SUMMARY: This Notice announces the appointment of the members of 
the United States Customs Service Performance Review Boards 
(PRB’s) in accordance with 5 U.S.C. 4313(c)(4). The purpose of the 
PRB’s is to review senior executives’ performance appraisals and make 


recommendations regarding performance appraisals and performance 
awards. 


EFFECTIVE DATE: July 1, 1993. 


FOR FURTHER INFORMATION CONTACT: Loretta J. Goerlinger, 
Director, Office of Human Resources, United States Customs Service, 
Post Office Box 636, Washington, D.C. 20044, telephone (202) 
634-5270. 


BACKGROUND 
There are two (2) PRB’s in the U.S. Customs Service. 


Performance Review Board 1: 

The purpose of this Board is to review the performance appraisals of 
senior executives rated by the Commissioner or Deputy Commissioner 
of Customs. The members are: 


Daniel R. Black, Associate Director, Office of Compliance Opera- 
tions, Bureau of Alcohol, Tobacco & Firearms; 

Guy P. Caputo, Deputy Director, U.S. Secret Service; 

John C. Dooher, Director, Washington Center, Federal Law 
Enforcement Training Center; 

Ray M. Rice, Assistant Director, Office of General Training, 
Federal Law Enforcement Training Center; and 

Jay Weinstein, Assistant Inspector General, Audit, Inspector 
General Office. 
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Performance Review’ Board 2: 

The purpose of this Board is to review the performance appraisals of 
all senior executives except those rated by the Commissioner or Deputy 
Commissioner of Customs. All are Assistant Commissioners or Regional 
Commissioners of U.S. Customs Service. The members are: 


Assistant Commissioners: 


Samuel H. Banks, Office of Commercial Operations; 
John E. Hensley, Office of Enforcement; 

Charles W. Winwood, Office of Inspection and Control; 
James W. Shaver, Office of International Affairs; 
George D. Heavey, Office of Internal Affairs; 

Carlton L. Brainard, Office of Management; and 
William F. Riley, Office of Information Management. 


Regional Commissioners: 
Philip W. Spayd, Northeast Region; 
Anthony N. Liberta, New York Region; 
Garnet J. Fee, North Central Region; 
George C. Corcoran, Jr., Southeast Region; 
J. Robert Grimes, South Central Region; and 
Robert S. Trotter, Southwest Region. 


Dated: June 7, 1993. 
MIcHAEL H. LANE, 
Acting Commissioner of Customs. 


[Published in the Federal Register, June 15, 1993 (58 FR 33140)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 93-87) 


Koyo Seiko Co., Ltp. AND Koyo Corp. or U.S.A., PLAINTIFFS Uv. 
UNITED STATES, DEFENDANT, AND TIMKEN Co., DEFENDANT-INTERVENOR 


Court No. 92-01-00047 


Plaintiffs move pursuant to Rule 56.1 of the Rules of this Court for judgment on the 
agency record. Plaintiffs specifically object to The Department of Commerce, Interna- 
tional Trade Administration’s (“Commerce”) (1) failure to average U.S. prices in the same 
manner as it averaged foreign market values, (2) decision to reclassify plaintiffs’ home 
market post-sale price adjustments, rebates and warranty expenses as indirect selling ex- 
penses, and (3) methodology used to compare levels of trade. 

Heid: Plaintiffs’ motion is denied in all respects as Commerce’s determination was rea- 
sonable and in accordance with law. 

[Plaintiffs’ motion for judgment on the agency record denied; case dismissed. } 


(Dated June 1, 1993) 


Powell, Goldstein, Frazer & Murphy (Peter O. Suchman, Susan P. Strommer, Niall P. 
Meagher and Elizabeth C. Hafner) for plaintiffs. 

Stuart E. Schiffer, Acting Assistant Attorney General; David M. Cohen, Director, 
Commercial Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. 
Melnbrencis); of counsel: Joan L. MacKenzie, Attorney-Advisor, Office of the Chief 
Counsel for Import Administration, U.S. Department of Commerce, for defendant. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, dr., 
John M. Breen and Margaret E.O. Edozien), for defendant-intervenor. 


OPINION 


Tsouca.as, Judge: Plaintiffs, Koyo Seiko Co., Ltd. and Koyo Corpora- 
tion of U.S.A. (“Koyo”), move pursuant to Rule 56.1 for judgment on the 
agency record contesting the Department of Commerce, International 
Trade Administration’s (“Commerce”) final results in Tapered Roller 
Bearings, Four Inches or Less in Outside Diameter, and Certain Compo- 
nents Thereof, From Japan; Final Results of Antidumping Duty Admin- 
istrative Review (“Final Results”), 56 Fed. Reg. 65,228 (1991). Plaintiffs 
specifically object to (1) Commerce’s failure to average U.S. prices in the 
same manner as it averaged foreign market values, (2) Commerce’s 
decision to reclassify plaintiffs’ home market post-sale price adjust- 
ments, rebates and warranty expenses as indirect selling expenses, and 
(3) Commerce’s methodology used to compare levels of trade. 

In April of 1991, Commerce published the preliminary results of 
its administrative review of tapered roller bearings (“TRBs”) covering 
the period from August 1, 1988 through July 31, 1989. Tapered Roller 
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Bearings, Four Inches or Less in Outside Diameter, and Components 
Thereof, from Japan; Preliminary Results of Antidumping Duty Admin- 
istrative Review, 56 Fed. Reg. 14,924 (1991). On December 16, 1991, 
Commerce published the final results of its administrative review, 
which are the subject of this action. Final Results, 56 Fed. Reg. 65,228. 


DISCUSSION 


In reviewing a final determination of Commerce, this Court must up- 
hold that determination unless it is “unsupported by substantial evi- 
dence on the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B) (1988 & Supp. 1992). Substantial evidence has been 
defined as being “more than a mere scintilla. It means such relevant evi- 
dence as a reasonable mind might accept as adequate to support a con- 
clusion.” Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) 
(quoting Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). It 
is “not within the Court’s domain either to weigh the adequate quality 
or quantity of the evidence for sufficiency or to reject a finding on 
grounds of a differing interpretation of the record.” Timken Co. v. 
United States, 12 CIT 955, 962, 699 F. Supp. 300, 306 (1988), aff’d, 894 
F.2d 385 (Fed. Cir. 1990). 


1. Averaging of U.S. Prices: 

In its administrative review, Commerce compared individual U.S. 
sales prices of TRBs with an annualized, weighted-average foreign mar- 
ket value. Koyo claims that Commerce’s failure to average U.S. prices in 
the same manner as it averaged foreign market values was an abuse of 
discretion and now asks the Court to remand this case to Commerce 
with instructions to average U.S. prices and foreign market value on the 


same basis. 
According to 19 U.S.C. § 1677f-1(a)(1988 & Supp. 1993): 


For the purpose of determining United States price or foreign 
market value under sections 1677a and 1677b of this title, and for 
purposes of carrying out annual reviews under section 1675 of this 
title, the administering authority may — 

(1) use averaging or generally recognized sampling tech- 
niques whenever a significant volume of sales is involved or a 
significant number of adjustments to prices is required, and 

(2) decline to take into account adjustments which are insig- 
nificant in relation to the price or value of the merchandise. 

(b) Selection of samples and averages 

The authority to select appropriate samples and averages shall 
rest exclusively with the administering authority; but such sam- 
ples and averages shall be representative of the transactions under 
investigation. 

Thus, the statute states that Commerce may use averaging tech- 
niques “whenever a significant volume of sales is involved or a signifi- 
cant number of adjustments to prices is required.” Jd. Furthermore, the 
statute grants Commerce exclusive authority to do so as long as the av- 
eraging is representative. Id. 
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In the case at hand, before applying averaging techniques to foreign 
market value, Commerce conducted two studies to insure that the trans- 
actions and the results produced would be representative. Final Re- 
sults, 56 Fed. Reg. at 65,230-31. Commerce stated: 


First, we compared the monthly weighted-average price to the an- 
nual weighted-average price. We found that the annual weighted- 
average price for more than 90 percent of the products sold was 
within 10 percent of the monthly weighted-average price. Second, 
we tested whether home market prices of the subject merchandise 
consistently rose or fell during the period of review. We found that 
no significant correlation existed between price and time. That is, 
prices did not consistently rise or fall so as to make annual 
weighted-average prices unrepresentative of home market prices. 


Id. at 65,230. 

Thus, Commerce’s decision to average foreign market value was 
reasonable and representative. Koyo also claims, however, that since 
Commerce averaged foreign market value then it also should have aver- 
aged United States price. The statute, however, gives no indication 
that Commerce must average both sides of the equation. Furthermore, 
Commerce stated in its Final Results that since the merchandise under 
review “is not a perishable product, and our tests of home market sales 
revealed that there are no significant price fluctuations, there is no rea- 
son to believe that averaging of U.S. prices is needed to account for very 


significant price fluctuations.” Jd. at 65,231. Thus, Commerce was justi- 
fied in not averaging U.S. prices and the determination of Commerce as 
to this issue is hereby affirmed. 


2. Indirect Selling Expenses: 

Koyo also contests Commerce’s treatment of Koyo’s post-sale price 
adjustments, rebates and warranties as indirect selling expenses rather 
than directly adjusting foreign market value for these adjustments. At 
the oral argument held on April 22, 1993, however, counsel for Koyo 
stated that it had changed its position and conceded this issue. There- 
fore, Commerce’s decision to treat Koyo’s post sale price adjustments, 
rebates and warranties as indirect selling expenses is affirmed. 


3. Levels of Trade: 

Finally, Koyo contests Commerce’s methodology used to compare 
TRB models at different levels of trade. Koyo argues that Commerce 
erred in comparing U.S. and home market TRB models sold at different 
levels of trade and that the case should be remanded with instructions to 
Commerce to modify its methodology to ensure that U.S. and home mar- 
ket sales are only compared at the same level of trade. Koyo claims that 
Commerce’s comparison of U.S. and home market sales “across differ- 
ent levels of trade” is not supported by substantial evidence and is con- 
trary to law. Koyo’s argument is meritless. 

During the review, Commerce initially attempted to make its com- 
parison of sales at the same level of trade and when no identical home 
market sales were discovered, Commerce then searched the same level 
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of trade for sales of the next similar model before searching the next 
level of trade for identical merchandise. Therefore, Koyo’s argument 
that Commerce failed to fulfill its obligation to search the same level of 
trade for comparison of U.S. and home market sales is erroneous. 

There is no statutory requirement that Commerce make a level-of- 
trade adjustment when comparing sales at different levels of trade. Fur- 
thermore, this Court on several occasions has affirmed Commerce’s 
selection of most similar merchandise sold in the home market when 
alternative levels were unavailable. See Koyo Seiko Co. v. United States, 
17 CIT _, 810 F. Supp. 1287 (1993); Timken Co. v. United States, 
10 CIT 86, 630 F. Supp. 1327 (1986); NTN Bearing Corp. of America 
v. United States, 14 CIT 623, 747 F. Supp. 726, (1990); Timken Co. v. 
United States, 11 CIT 786, 673 F. Supp. 495 (1987); Koyo Seiko Co. v. 
United States, 16CIT _, , 796 F. Supp. 1526 (1992). 

This Court refused to recognize a “level of trade” argument similar 
to Koyo’s in NTN Bearing Corp., 14 CIT at 634, 747 F. Supp. at 736, 
stating: 

With respect to plaintiffs’ contention that the ITA’s disregard of 
levels of trade differences is contrary to law, plaintiffs have not pro- 
vided, nor has the court uncovered any support for this argument. 
To the contrary, this court has noted previously that there is no 
statutory mandate requiring Commerce to remain within the same 
levels of trade while effecting its “such or similar merchandise” de- 
termination. [Citations omitted.] Plaintiffs, therefore, have no ba- 
sis for requesting that the Court require Commerce to limit its 
comparisons by the level of trade in which the sales occur. 


Thus, Commerce’s comparison of sales across different levels of trade 
was in accordance with law. 

Koyo also argues that Commerce’s methodology is contrary to Article 
2(6) of the Agreement on Implementation of Article VI of the General 
Agreement on Tariffs and Trade (“GATT”)(1979). 

Article 2(6) of the GATT, titled “Determination of Dumping,” 
specifies that: 


In order to effect a fair comparison between the export price and 
the domestic price in the exporting country (or the country of 
origin) or, if applicable, the price established pursuant to the provi- 
sions of Article VI:1(b) of the General Agreement, the two prices 
shall be compared at the same level of trade, normally at the ex-fac- 
tory level, and in respect of sales made at as nearly as possible 
the same time. Due allowance shall be made in each case, on its 
merits, for the differences in conditions and terms of sale, for the 
differences in taxation, and for the other differences affecting price 
comparability. 

Id. (emphasis added). 

Koyo argues that compliance with the GATT mandates comparison of 
sales at the same level of trade. The GATT places no such limitation on 
Commerce’s selection of comparison merchandise. The statutory provi- 
sion itself clearly makes exception and allows for the adjustment of 
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prices when sales are made under different terms and conditions which 
shall have effect on the price comparability. Therefore, the discretion of 
the regulating authorities is clearly permitted and codified within this 
provision. See Koyo Seiko, 17 CIT , 810 F. Supp. 1287. 

Koyo argues that Commerce’s methodology is contrary to this Article. 
Even if it was, the Court of Appeals for the Federal Circuit recently 
stated in Suramerica de Aleaciones Laminadas, C.A. v. United States, 
966 F.2d 660 (Fed. Cir. 1992), that our domestic law, not the GATT, 
governs. The court stated: 


[E]ven if we were convinced that Commerce’s interpretation con- 
flicts with the GATT, * * * the GATT is not controlling. While we 
acknowledge Congress’s interest in complying with U.S. responsi- 
bilities under the GATT, we are bound not by what we think Con- 
gress should or perhaps wanted to do, but by what Congress in fact 
did. The GATT does not trump domestic legislation; ifthe statutory 
provisions at issue here are inconsistent with the GATT, it is a mat- 
ter for Congress and not this court to decide and remedy. 


See id. at 667; see also Algoma Steel Corp. v. United States, 865 F.2d 240, 
242 (Fed. Cir. 1989), cert. denied, 492 U.S. 919 (1989). 

Therefore, as long as the construction is reasonable and fair, Com- 
merce’s interpretation is permissible. See Suramerica, 966 F.2d at 665; 
see also Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc., 
467 U.S. 837, 866 (1984). 

Thus, Commerce’s comparison of merchandise across different levels 
of trade is affirmed as reasonable and in accordance with law. 


CONCLUSION 


In accordance with the foregoing opinion, plaintiffs’ motion for judg- 
ment on the agency record is denied in all respects as Commerce’s aver- 
aging techniques and its comparison of merchandise across different 
levels of trade were reasonable and in accordance with law. Further- 
more, regarding Commerce’s decision to treat Koyo’s post-sale price 
adjustments, rebates and warranties as indirect selling expenses, coun- 
sel for Koyo stated at oral argument that it had changed its position and 
conceded this issue. Therefore, Commerce’s determination is affirmed 
in all respects and this case is hereby dismissed. 
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(Slip Op. 93-88) 


FEDERAL-MoGuL Corp., PLAINTIFF, AND TORRINGTON Co., PLAINTIFF- 
INTERVENOR v. UNITED STATES, DEFENDANT, AND SKF USA Inc., 
SKF (U.K.) Lrp., AND Pratt & WuiTNEY CANADA INC., DEFENDANT- 
INTERVENORS 


Court No. 91-07-00528 


Plaintiff challenges the following actions by the Department of Commerce, Interna- 
tional Trade Administration (“ITA”), alleging that these actions were unsupported by 
substantial evidence on the administrative record and not in accordance with law: the 
ITA’s (1) use of a methodology for adjusting United States price (“USP”) and Foreign 
Market Value (“FMV”) for the United Kingdom’s value added tax (“VAT”) that failed to 
measure the tax incidence or “pass through” of the tax to the consumer in the home mar- 
ket, that granted a circumstance of sale (“COS”) adjustment to FMV to achieve tax neu- 
trality, the incorrect calculation of the tax base for U.S. sales and the failure to impose a 
cap on the VAT adjustment to USP; (2) method of calculating cash deposit rates for esti- 
mated duties; (3) failure to adjust home market selling expenses for delayed payment of 
the expenses; (4) adjustment of constructed value for differences in COS; (5) treatment of 
U.S. sales commissions; (6) failure to deduct antidumping duty related legal expenses 
from exporter’s sales price (“ESP”); (7) failure to deduct estimated antidumping duties 
from USP; (8) use of the “all others” rate calculated during this administrative review as 
the cash deposit rate for companies not examined during this review; and (9) an alleged 
computer error in regard to RHP Bearings’ (“RHP”) dumping margin. 

Held: This case is remanded to the ITA to examine the administrative record to deter- 
mine the exact monetary amount of VAT paid on each sale in the home market and to 
make sure that the amount added to the comparable USP sale pursuant to 19 U.S.C. 
§ 1677a(d)(1)(C) (1988) is less than or equal to this amount, to add the full amount of VAT 
paid on each sale in the home market to FMV without adjustment, to explain why any sav- 
ings resulting from deferred payment of sales expenses should or should not be factored 
into the calculation of each type of COS adjustment made to FMV in this review, to rein- 
state the less-than-fair-value “all others” rate for entries made by companies not exam- 
ined during this administrative review which entries are not yet subject to liquidation 
pursuant to a subsequent administrative review, and to correct the computer errors in re- 
gard to RHP’s dumping margin. ITA’s determination is affirmed in all other respects. 

[Plaintiff's motion for judgment on the administrative record granted in part; case 
remanded. ] 


(Dated June 1, 1993) 


Frederick L. Ikenson, P.C. (Frederick L. Ikenson, J. Eric Nissley, Joseph A. Perna, V 
and Larry Hampel) for plaintiff Federal-Mogul Corporation. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, dr., 
William A. Fennell, Wesley K. Caine, Christopher J. Callahan, Myron A. Brilliant and 
Amy S. Dwyer) for plaintiff-intervenor The Torrington Company. 

Stuart E. Schiffer, Acting Assistant Attorney General; David M. Cohen, Director, 
Commercial Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. 
Melnbrencis); of counsel: John D. McInerney, Acting Deputy Chief Counsel for Import 
Administration, Dean A. Pinkert, Stephen J. Claeys and Douglas Cohen, Attorney- 
Advisors, Office of the Chief Counsel for Import Administration, U.S. Department of 
Commerce, for defendant. 

Howrey & Simon (Herbert C. Shelley, Scott A. Scheele, Alice A. Kipel, Thomas J. Trendl 
and Juliana M. Cofrancesco) for defendant-intervenors SKF USA Inc. and SKF (U.K.) 
Limited. 

Donohue and Donohue (William J. Phelan) for defendant-intervenor Pratt & Whitney 
Canada Inc. 





U.S. COURT OF INTERNATIONAL TRADE 


OPINION 


Tsouca.as, Judge: Plaintiff, Federal-Mogul Corporation (“Federal- 
Mogul”), commenced this action to challenge certain aspects of the 
Department of Commerce, International Trade Administration’s 
(“ITA”) final results in the first administrative review of imports of 
antifriction bearings from the United Kingdom. Antifriction Bearings 
(Other Than Tapered Roller Bearings) and Parts Thereof From the 
United Kingdom; Final Results of Antidumping Duty Administrative 
Reviews (“Final Results”), 56 Fed. Reg. 31,769 (1991). Substantive 
issues raised by the parties in the underlying administrative proceeding 
were addressed by the ITA in the issues appendix to Antifriction 
Bearings (Other Than Tapered Roller Bearings) and Parts Thereof 
From the Federal Republic of Germany: Final Results of Antidumping 
Duty Administrative Review (“Issues Appendix”), 56 Fed. Reg. 31,692 
(1991). 


BACKGROUND 


On June 11, 1990, the ITA initiated an administrative review of im- 
ports of ball bearings, cylindrical roller bearings and parts thereof from 
the United Kingdom. Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From the Federal Republic of Germany, 
France, Italy, Japan, Romania, Singapore, Sweden, Thailand and the 


United Kingdom Initiation of Antidumping Administrative Reviews, 
55 Fed. Reg. 23,575 (1990). 

On March 15, 1991, the ITA published its preliminary determina- 
tion in the administrative review. Antifriction Bearings (Other Than 
Tapered Roller Bearings) and Parts Thereof From the United Kingdom; 
Preliminary Results of Antidumping Duty Administrative Reviews and 
Partial Termination of Administrative Reviews, 56 Fed. Reg. 11,197 
(1991). 

On July 11, 1991, the ITA published its Final Results in this proceed- 
ing. Final Results, 56 Fed. Reg. 31,769. 

Federal-Mogul has challenged the following actions by the ITA alleg- 
ing that these actions were unsupported by substantial evidence on the 
administrative record and not in accordance with law: the ITA’s (1) use 
of a methodology for adjusting United States price (“USP”) and Foreign 
Market Value (“FMV”) for the United Kingdom’s value added tax 
(“VAT”) that failed to measure the tax incidence or “pass through” of 
the tax to the consumer in the home market, that granted a circum- 
stance of sale (“COS”) adjustment to FMV to achieve tax neutrality, the 
incorrect calculation of the tax base for U.S. sales and the failure to 
impose a cap on the VAT adjustment to USP; (2) method of calculating 
cash deposit rates for estimated duties; (3) failure to adjust home mar- 
ket selling expenses for delayed payment of the expenses; (4) adjust- 
ment of constructed value for differences in COS; (5) treatment of U.S. 
sales commissions; (6) failure to deduct antidumping duty related legal 
expenses from the exporter’s sales price (“ESP”); (7) failure to deduct 
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estimated antidumping duties from USP; (8) use of the “all others” rate 
calculated during this administrative review as the new cash deposit 
rate for companies not examined during this review; and (9) an alleged 
computer error in regard to RHP Bearings’ (“RHP”) dumping margin. 
Federal-Mogul Corporation’s Brief in Support of its Motion for Judg- 
ment on the Agency Record (“Federal-Mogul’s Brief”) at 5-74. 


DISCUSSION 


The Court’s jurisdiction over this matter is derived from 19 U.S.C. 
§ 1516a(a)(2) (1988) and 28 U.S.C. § 1581(c) (1988). 

A final determination by the ITA in an administrative proceeding 
will be sustained unless that determination is “unsupported by substan- 
tial evidence on the record, or otherwise not in accordance with law.” 
19 U.S.C. § 1516a(b)(1)(B) (1988). Substantial evidence is “relevant 
evidence as a reasonable mind might accept as adequate to support a 
conclusion.” Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 
(1938); Alhambra Foundry Co. v. United States, 12 CIT 343, 345, 685 F. 
Supp. 1252, 1255 (1988). 


1. Treatment of VAT: 

Federal-Mogul challenges the ITA’s use of a methodology for adjust- 
ing USP and FMV for the United Kingdom’s VAT that failed to measure 
the tax incidence or “pass through” of the tax to the consumer in the 
home market, that granted a COS adjustment to FMV to achieve tax 
neutrality, the incorrect calculation of the tax base for U.S. sales and the 
failure to impose a cap on the VAT adjustment to USP. Federal-Mogul’s 
Brief at 9-42. 

Defendant argues that its actions were supported by substantial evi- 
dence on the administrative record and otherwise in accordance with 
law. Defendant’s Memorandum in Opposition to Plaintiff’s Motion for 
Judgment Upon the Agency Record (“Defendant’s Memorandum”) at 
4-56. 

Defendant-intervenors, SKF USA Inc. and SKF (U.K.) Limited 
(“SKF”), essentially support defendant’s arguments on these issues. 
Opposition of SKF USA Inc. and SKF (U.K.) Limited to Federal-Mogul’s 
Motion for Judgment on the Agency Record (“SKF’s Opposition”) at 
5-10. 

For a more detailed discussion of Federal-Mogul and defendant’s 
arguments on these issues, see this Court’s decision in Federal-Mogul 
Corp. v. United States, 17CIT__,__, Slip Op. 93-17 at 8-24 (Feb. 4, 
1993). 

This Court has fully addressed these arguments and adheres to its 
decision on these issues in Federal-Mogul, 17 CIT at ,___, Slip Op. 
93-17 at 13-15, 20-24. This Court finds that the ITA’s determination 
that 19 U.S.C. § 1677a(d)(1)(C) does not require the ITA to conduct an 
analysis of tax incidence in the United Kingdom’s antifriction bearings 
market and that the ITA’s use of the net USP including profit as the tax 
base is reasonable and supported by law. In addition, this Court re- 
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mands this case to the ITA to allow the ITA to add the full amount of 
VAT paid on home market sales to FMV without adjustment and for the 
ITA to examine the administrative record to determine the exact mone- 
tary amount of VAT paid on each sale in the home market and make sure 
that the amount added to the comparable USP sale is less than or equal 
to this amount in conformity with this Court’s opinion in Federal- 
Mogul, 17CITat__—,_, Slip Op. 93-17 at 14-15, 22-24. 


2. Calculation of Cash Deposit Rates: 


In this administrative review, the ITA used two different methodolo- 
gies for the actual calculation of dumping margins in cases where ESP 
sales were used: one for assessing duties on entries covered by the re- 
view, and the other for setting the cash deposit rate on future entries of 
the subject merchandise. Final Results, 56 Fed. Reg. at 31,771-72; 
Issues Appendix, 56 Fed. Reg. at 31,698-702. To calculate the assess- 
ment rate for ESP sales, the ITA “divide[d] the total PUDD [potential 
uncollected dumping duties — calculated as the total difference between 
foreign market value and U.S. price for an exporter] for the reviewed 
sales by the total entered value of those reviewed sales * * *.” Issues Ap- 
pendix, 56 Fed. Reg. at 31,698-99 (emphasis added). To calculate the es- 
timated cash deposit rate for ESP sales, the ITA “divided the total 
PUDD for each exporter by the total net U.S. price for that exporter’s 
sales * * *,” Id. at 31,699 (emphasis added). 

Federal-Mogul argues that the ITA’s use of a methodology which 
results in an estimated cash deposit rate different from the assessment 
duty rate was unsupported by substantial evidence on the record and 
not in accordance with law. Federal-Mogul’s Brief at 61-68. 

Defendant argues that its actions were supported by substantial evi- 
dence on the administrative record and otherwise in accordance with 
law. Defendant’s Memorandum at 79-86. In addition, defendant argues 
that this issue is moot because of the publication of superseding cash 
deposit rates in Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From France; et al.; Final Results of 
Antidumping Duty Administrative Reviews, 57 Fed. Reg. 28,360 (1992). 
Defendant’s Memorandum at 76-79. 

Defendant-intervenor SKF essentially supports defendant’s argu- 
ments on this issue. SKF’s Opposition at 25-28. 

For a more detailed discussion of Federal-Mogul and defendant’s 
arguments on this issue, see this Court’s decision in Federal-Mogul, 
17CIT at __, Slip Op. 93-17 at 24-26. 

The Court agrees with the defendant that this issue is now moot. 
However, the Court directs the defendant to this Court’s decision on this 
issue in Federal-Mogul, 17 CIT at __, Slip Op. 93-17 at 26-29. 


3. Delayed Payment of Home Market Selling Expenses: 

Federal-Mogul argues that, in instances where the ITA granted a 
respondent a COS adjustment for expenses related to sales of the subject 
merchandise in the home market that were made on a delayed payment 
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basis, the ITA should be required to grant an adjustment in the amount 
of the expense “paid out minus the savings realized by paying that 
amount sometime after the obligation to pay was incurred.” Federal- 
Mogul’s Brief at 45. Federal-Mogul states that the ITA addressed only 
discounts and rebates and not other COS adjustments when discussing 
Federal-Mogul’s arguments on this issue in the Final Results, that the 
ITA’s arguments in regard to discounts and rebates make no sense and 
that the ITA’s attempts to distinguish adjustments for credit and inven- 
tory carrying costs as opposed to adjustments for other sales expenses 
have no support. Id. at 44-49. 
In the Final Results, the ITA stated: 


As the Department stated in Color Television Receivers, Except 
Video Monitors, From Taiwan, 55 FR 47093, 47094 (1990), any 
savings resulting from the deferred payment of a discount or rebate 
would have been taken into account by the seller in setting the 
terms of the discount or rebate. Therefore, it is unnecessary to 
adjust the “actual cost” to the seller. This is in contrast to credit 
costs or inventory carrying costs, which are imputed costs, where 
the seller does not know how long it will take for a customer to pay 
or how long he will store merchandise before it is sold. 


Issues Appendix, 56 Fed. Reg. at 31,718. 

Defendant argues that the above analysis “is clearly applicable also to 
other expenses paid in the home market because they are likely to 
already incorporate a factor for delayed payment.” Defendant’s Memo- 
randum at 56. Defendant argues that the ITA should be allowed to fol- 
low its past practice of making adjustments to FMV for selling expenses 
as recorded in a respondent’s financial accounts. Id. Defendant also ar- 
gues that it would be extremely burdensome to require the ITA to make 
these delayed payment adjustments and that, in fairness, these types 
of adjustments would also have to be made for USP selling expenses, 
further increasing the burden on the ITA. Jd. 

Defendant-intervenor SKF essentially supports defendant’s argu- 
ments on this issue. SKF’s Opposition at 10-15. 

This Court has fully addressed these arguments and adheres to its 
decision on this issue in Federal-Mogul, 17 CIT at , Slip Op. 93-17 
at 31-33, and finds that based on the administrative record in this case, 
the ITA’s failure to address Federal-Mogul’s arguments in regard to 
and refusal to factor in any savings attributable to the deferred payment 
of sales expenses when making COS adjustments to FMV was not sup- 
ported by substantial evidence on the record. As a result, this Court 
remands this issue to the ITA to explain why, in cases where there was a 
deferred payment of any sales expense in the home market, COS adjust- 
ments to FMV should not be adjusted for the savings realized by paying 
that amount sometime after the obligation to pay was assumed. The ITA 
is directed to explain why any savings resulting from deferred payment 
of sales expenses should or should not be factored into the calculation of 
each type of COS adjustment made to FMV in this review. 
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4. Circumstance of Sale Adjustment to Constructed Value: 


Federal-Mogul alleges that the ITA made a COS adjustment to con- 
structed value pursuant to 19 U.S.C. § 1677b(a)(4)(B) (1988) which 
removed more in selling expenses than had originally been included in 
the calculation of constructed value. Federal-Mogul’s Brief at 49-51. 
Federal-Mogul presents no evidence that the ITA has in fact done so. 
Therefore, this Court need not reach this issue. See Asociacion Colom- 
biana de Exportadores v. United States, 13 CIT 13, 19 n.8, 704 F. Supp. 
1114, 1120 n.8 (1989), aff'd on other grounds, 901 F.2d 1089 (Fed. Cir. 
1990), cert. denied, 111 S.Ct. 136 (1990). 


5. Commission Offset Adjustment to FMV: 


Federal-Mogul challenges the ITA’s implementation of 19 C.F.R. 
§ 353.56(b)(1) (1991) which sets out a special rule allowing an adjust- 
ment to FMV when a respondent pays sales commissions on sales in the 
United States but pays no commissions on sales in the home market. 
Under such circumstances, the ITA will make an adjustment to FMV for 
home market indirect selling expenses up to the level of the commission 
expense removed from USP. 

Federal-Mogul challenges the manner in which the ITA quantifies 
this adjustment to FMV in cases where FMV is compared to ESP.Spe- 
cifically, Federal-Mogul believes that the ITA’s method double-counts 
the portion of the U.S. commission which covers directly related selling 
expenses which have already been adjusted for in the home market pur- 
suant to 19 C.F.R. § 353.56(a) (1991). In other words, Federal-Mogul 
alleges that the ITA fails to break out the direct and indirect compo- 
nents of the U.S. commissions on ESP sales and adjust FMV only up to 
the amount of the indirect component. As when the ITA deducts the full 
amount of the U.S. commission from FMV indirect expenses, the ITA is 
adjusting for direct expenses such as advertising which it has already 
adjusted for. Federal-Mogul’s Brief at 51-54. 

For a more detailed discussion of Federal-Mogul and defendant’s 
arguments on this issue, see this Court’s decision in Federal-Mogul, 
17CIT at__, Slip Op. 93-17 at 34-37. 

This Court has fully addressed these arguments and adheres to its 
decision on this issue in Federal-Mogul,17CIT at ___, Slip Op. 93-17 
at 36-37, and finds that in the absence of explicit statutory guidance, the 
ITA’s interpretation of the statue it is charged with administering 
should be given deference. Melamine Chems., Inc. v. United States, 732 
F.2d 924, 928 (Fed. Cir. 1984). Therefore, this Court affirms the ITA’s 
adjustment to FMV for U.S. sales commissions paid on ESP sales. 


6. Antidumping Duty Legal Expenses: 

Federal-Mogul argues that 19 U.S.C. § 1677a(e)(2) (1988) requires 
the ITA to deduct respondent’s antidumping duty related legal fees 
from ESP as “expenses generally incurred by or for the account of the 
exporter in the United States in selling identical or substantially identi- 
cal merchandise.” Federal-Mogul also argues that this court’s holdings 
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in Daewoo Elecs. Co. v. United States, 13 CIT 253, 269-70, 712 F. Supp. 
931, 947 (1989), and Zenith Elecs. Corp. v. United States, 15 CIT y 
___, 770 F. Supp. 648, 651 (1991), were wrongly decided. Federal- 
Mogul’s Brief at 54-58. 

This Court adheres to its decision on this issue in Federal-Mogul, 
17 CIT at __, Slip Op. 93-17 at 38, and finds that the ITA is not re- 
quired to make an adjustment to ESP for antidumping duty related legal 
expenses. 


7. Deduction of Antidumping Duties from USP: 


Federal-Mogul argues that 19 U.S.C. § 1677a(d)(2)(A) (1988) requires 
the ITA to deduct cash deposits of estimated antidumping duties made 
by respondents during the period of review. 19 U.S.C. § 1677a(d)(2)(A) 
states that the ITA must deduct from USP 


the amount, if any, included in such price, attributable to any 
additional costs, charges, and expenses, and United States import 
duties, incident to bringing the merchandise from the place of 
shipment in the country of exportation to the place of delivery in 
the United States * * *. 


(Emphasis added); Federal-Mogul’s Brief at 58-61. 

Defendant argues that 19 U.S.C. § 1677a(d)(2)(A) requires the 
deduction of normal import duties and that cash deposits of estimated 
antidumping duties are not normal import duties, that deposits of 


estimated antidumping duties are not selling expenses that should be 
deducted and that not deducting estimated antidumping duties from 
USP has been the ITA’s consistent administrative practice. Defendant’s 
Memorandum at 66-70. 

SKF agrees with the ITA’s arguments. SKF’s Opposition at 24-25. 

This Court has fully addressed these arguments and adheres to its 
decision on this issue in Federal-Mogul,17CIT at__, Slip Op. 93-17 
at 40, and finds that 19 U.S.C. § 1677a(d)(2)(A) requires the ITA to de- 
duct estimated import duties from USP only to the extent that the ac- 
tual duties to be collected can be determined at the time the ITA is 
calculating the current dumping margins. Therefore, the ITA was cor- 
rect to deduct from USP only deposits of the actual normal import duties 
owed which can be accurately determined, and the ITA was correct not 
to deduct cash deposits of estimated antidumping duties, which may not 
bear any relationship to the actual dumping duties owed, from USP. 


8. “All Others” Rate: 


In this administrative review, for manufacturers and exporters who 
were not investigated in the less-than-fair-value (“LTFV”) investiga- 
tion and therefore received the LTFV “all others” cash deposit rate and 
were also not investigated during this administrative review, the ITA 
used the new “all others” rate calculated in this administrative review 
as the new cash deposit rate. Final Results, 56 Fed. Reg. at 31,771. 

Federal-Mogul argues that the ITA’s use of the “all others” rate calcu- 
lated during this administrative review as a new cash deposit rate for 
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companies previously subject to the LTFV “all others” rate is not in ac- 
cordance with 19 U.S.C. § 1675(a)(2) (1988) and 19 C.F.R. § 353.22(e)(1) 
(1991). Federal-Mogul’s Brief at 68-69. 

Defendant argues that this Court should refuse to reach the issue of 
the ITA’s use of the new “all others” rate as the cash deposit rate for 
companies which were not subject to review because publication of new 
cash deposit rates in Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From France; et al.; Final Results of 
Antidumping Duty Administrative Reviews, 57 Fed. Reg. 28,360 (1992), 
has made this issue moot. Defendant’s Memorandum at 75-78. 

Defendant argues that if the Court chooses to address the merits of 
Federal-Mogul’s claim, its use of the new “all others” rate was sup- 
ported by substantial evidence and in accordance with law. Id. at 87-91. 

For a more detailed discussion of the parties arguments on this issue, 
see this Court’s decision in Federal-Mogul Corp. v. United States, 
17CIT___, Slip Op. 93-83 (May 25, 1993). 

This Court adheres to its decision in Federal-Mogul,17CIT____,Slip 
Op. 93-83, and finds that the ITA’s use of the new “all others” rate cal- 
culated during this administrative review as the cash deposit rate for 
unreviewed companies which received the “all others” rate during the 
LTFV investigation is not in accordance with law. This case is remanded 
to the ITA to allow the ITA to reinstate the “all others” cash deposit rate 
from the LTFV investigation for entries made between May 1, 1992 and 
June 23, 1992, which have as yet not become subject to assessment 
pursuant to a subsequent administrative review. 


9. Computer Error in RHP’s Dumping Margin: 


Federal-Mogul alleges that the ITA committed an inadvertent com- 
puter programming error in regard to the calculation of adjusted U.S. 
prices for certain of RHP’s ESP transactions. Federal-Mogul’s Brief 
at 73-74. 

Defendant agrees with Federal-Mogul that the ITA did commit the 
alleged error and requests this Court to remand this issue to the ITA for 
correction when the Court remands this case for final disposition. 
Defendant’s Memorandum at 91-92. 

Since this Court is remanding this case to the ITA to correct other 
errors in the Final Results, there is no reason to delay remand in regard 
to this computer error. 


10. Additional Issues: 

In RHP Bearings v. United States, 16CIT__—,__—, Slip Op. 92-113 
at 8-9 (July 17, 1992), this Court found that RHP’s failure to adequately 
explain the instances where purchase price terms of sale were coded 
“1”, “6” or “7”, even though the issue was raised by Torrington in its 
brief in regard to purchase price ball bearings sales, makes all of RHP’s 
terms of sale data suspect. However, resolution of this issue was to 
await remand or a final decision in this case. 
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Therefore, the Court remands this issue for the ITA to examine 
RHP’s purchase price terms of sale data for ball bearings to determine 
if that data is a reliable indicator of when RHP shipped ball bearings 
CIF. If the ITA finds the data reliable, it will correct its Final Results by 
applying the percentage adjustment for U.S. duty and U.S. brokerage 
and handling only to RHP’s ball bearings purchase price CIF sales. If 
the ITA finds the data unreliable, no correction will be made. 

In addition, this Court also found in RHP Bearings that all parties to 
that action agreed that an error in computer line 741 for RHP’s ESP ball 
bearing sales is a clerical error which should be corrected. Therefore, 
this issue is also remanded back to the ITA to substitute ‘31DEC89’D 
for ‘31DEC99’D in line 741 pursuant to this Court’s opinion in RHP 
Bearings, 16 CIT at _, Slip Op. 92-113 at 10. 


CONCLUSION 


In accordance with the foregoing opinion, this case is remanded to 
the ITA to examine the administrative record to determine the exact 
monetary amount of VAT paid on each sale in the home market and 
make sure that the amount added to the comparable USP sale pursuant 
to 19 U.S.C. § 1677a(d)(1)(C) is less than or equal to this amount, to add 
the full amount of VAT paid in the home market to FMV without adjust- 
ment, to explain why any savings resulting from deferred payment of 
sales expenses should or should not be factored into the calculation of 
each type of COS adjustment made to FMV in this review, to reinstate 
the less-than-fair-value “all others” rate for entries made between 
May 1, 1992 and June 23, 1992, which have as yet not become subject to 
a subsequent administrative review, and to correct the computer errors 
in regard to RHP’s dumping margin. ITA’s determination is affirmed in 
all other respects. Remand results are due within ninety (90) days of the 
date this opinion is entered. Any comments or responses by the parties 
to the remand results are due within thirty (30) days thereafter. Any 
rebuttal comments are due within fifteen (15) days of the date responses 
or comments are due. 


(Slip Op. 93-89) 


NSK Lrtp. AND NSK Corp., PLAINTIFFS v. UNITED STATES, DEFENDANT, AND 
TIMKEN Co., DEFENDANT-INTERVENOR 


Court No. 92-03-00157 


Plaintiffs move pursuant to Rule 56.1 of the Rules of this Court for judgment on the 
agency record to contest clerical errors made by the United States Department of Com- 
merce, International Trade Administration (“Commerce”), in its final determination. 

Held: Plaintiffs’ motion is denied as Commerce corrected these errors in its amended 
final determination, thus making plaintiffs’ motion moot. 

[Plaintiffs’ motion for judgment on the agency record denied; case dismissed. ] 
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Stuart E. Schiffer, Acting Assistant Attorney General; David M. Cohen, Director, 
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OPINION 


TsoucaLas, Judge: Plaintiffs, NSK Ltd. and NSK Corporation 
(“NSK”), move pursuant to Rule 56.1 of the Rules of this Court for 
judgment on the agency record to contest clerical errors made by the 
United States Department of Commerce, International Trade Admini- 
stration (“Commerce”), in Tapered Roller Bearings, and Parts Thereof, 
Finished and Unfinished, From Japan; Final Results of Antidumping 
Duty Administrative Review (“Final Results”), 57 Fed. Reg. 4960 
(1992). 

On August 14, 1991, Commerce published the preliminary results of 
the administrative review and estimated an antidumping duty margin 
of 4.09% for NSK for the period from October 1, 1989 through Septem- 
ber 30, 1990. Tapered Roller Bearings and Parts Thereof, Finished 
and Unfinished, from Japan; Preliminary Results of Antidumping 
Duty Administrative Review, 56 Fed. Reg. 40,307 (1991). Commerce 
thereafter published its final results on February 11, 1992 establishing 
the same antidumping duty margin. Final Results, 57 Fed. Reg. 4960. 

On February 20, 1992, NSK met with Commerce’s case analysts to 
review the final determination. NSK subsequently submitted a letter, 
dated February 26, 1992, to Commerce which identified two clerical 
errors in Commerce’s final determination. See Doc. (Pub.) 165. The first 
error resulted in the comparison of dissimilar merchandise in Com- 
merce’s computer program. Commerce intended to match cups of TRBs 
to cups, and cones of TRBs to cones. Instead the computer matched cups 
to cups or cones. 

The second clerical error involved Commerce’s selection of best infor- 
mation available (“BIA”) used in estimating the foreign market value of 
certain home market sales. In assigning BIA values to certain home 
market sales of other respondent companies, Commerce intended to use 
the margin for the company with the highest calculated margin of sales 
at less than fair value. Instead Commerce used the preliminary rate for 
NTN’s sales to Caterpillar (63.68%). 

On March 16, 1992, Commerce published an amended final determi- 
nation correcting these two clerical errors. Tapered Roller Bearings and 
Parts Thereof, Finished and Unfinished, From Japan; Amendment to 
Final Results of Antidumping Duty Administrative Review, 57 Fed. 
Reg. 9104 (1992). As a result of these corrections, NSK’s dumping mar- 
gin was reduced to 1.52%. NSK now seeks a remand to Commerce for 
correction of these two clerical errors “only if the court determines * * * 
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that the corrections published in the amended final determination are 
invalid.” Memorandum of Points and Authorities in Support of Plain- 
tiffs’ Motion for Judgment on the Agency Record at 6. 

It is well-established that an “actual controversy must exist at stages 
of appellate or certiorari review, and not simply at the date the action is 
initiated.” See Roe v. Wade, 410 U.S. 113, 125 (1973): see also SEC v. 
Medical Comm. for Human Rights, 404 U.S. 403, 407 (1972). 

In this case, the errors alleged by NSK were corrected by Commerce in 
its amended final determination. Therefore, a “controversy” no longer 
exists and the issues in this case are moot. As far as this Court is con- 
cerned, the corrections made by Commerce in its amended final deter- 
mination are hereby affirmed and a remand is not necessary. 


CONCLUSION 


In accordance with the foregoing opinion, plaintiffs’ motion for judg- 
ment on the agency record is denied as Commerce has already corrected 
the errors in question. Furthermore, since no issues remain in this 
action, this case is hereby dismissed. 


(Slip Op. 93-90) 


FEDERAL-MoGuL Corp., PLAINTIFF, AND TORRINGTON Co., PLAINTIFF- 
INTERVENOR v. UNITED STATES, DEFENDANT, AND SKF USA INc. AND 
SKF Sverice AB, DEFENDANT-INTERVENOR 


Court No. 91-07-00529 


Plaintiff challenges the following actions by the Department of Commerce, Interna- 
tional Trade Administration (“ITA”), alleging that these actions were unsupported by 
substantial evidence on the administrative record and not in accordance with law: the 
ITA’s (1) use of a methodology for adjusting United States price (“USP”) and Foreign 
Market Value (“FMV”) for Sweden’s value added tax (“VAT”) that failed to measure the 
tax incidence or “pass through” of the tax to the consumer in the home market, that 
granted a circumstance of sale (“COS”) adjustment to FMV to achieve tax neutrality, the 
incorrect calculation of the tax base for U.S. sales and the failure to impose a cap on the 
VAT adjustment to USP; (2) method of calculating cash deposit rates for estimated duties; 
(3) failure to adjust home market selling expenses for delayed payment of the expenses; 
(4) adjustment of constructed value for differences in COS; (5) treatment of U.S. sales 
commissions; (6) failure to deduct antidumping duty related legal expenses from export- 
er’s sales price (“ESP”); (7) failure to deduct estimated antidumping duties from USP; 
and (8) use of the “all others” rate calculated during this administrative review as the cash 
deposit rate for companies not examined during this review. 

Held: This case is remanded to the ITA to examine the administrative record to deter- 
mine the exact monetary amount of VAT paid on each sale in the home market and to 
make sure that the amount added to the comparable USP sale pursuant to 19 U.S.C. 
§ 1677a(d)(1)(C) (1988) is less than or equal to this amount, to add the full amount of VAT 
paid on each sale in the home market to FMV without adjustment, to explain why any sav- 
ings resulting from deferred payment of sales expenses should or should not be factored 
into the calculation of each type of COS adjustment made to FMV in this review and to 
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reinstate the less-than-fair-value “all others” rate for entries made between May 1, 1992 

and June 23, 1992, which have as yet not become subject to liquidation pursuant to a sub- 

sequent administrative review. ITA’s determination is affirmed in all other respects. 
[Plaintiff's motion for judgment on the agency record granted in part; case remanded. | 


(Dated June 2, 1993) 


Frederick L. Ikenson, P.C. (Frederick L. Ikenson, J. Eric Nissley and Larry Hampel) 
for plaintiff Federal-Mogul Corporation. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr., 
Wesley K. Caine, Christopher J. Callahan and Myron A. Brilliant) for plaintiff-intervenor 
The Torrington Company. 

Stuart E. Schiffer, Acting Assistant Attorney General; David M. Cohen, Director, 
Commercial Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. 
Melnbrencis); of counsel: John D. McInerney, Acting Deputy Chief Counsel for Import 
Administration, Dean A. Pinkert and Stephen J. Claeys, Attorney-Advisors, Office of the 
Chief Counsel for Import Administration, U.S. Department of Commerce, for defendant. 

Howrey & Simon (Herbert C. Shelley, Scott A. Scheele, Alice A. Kipel, Thomas J. Trendl 
and Juliana M. Cofrancesco) for defendant-intervenors SKF USA Inc. and SKF Sverige 
AB. 


OPINION 


TsoucaLas, Judge: Plaintiff, Federal-Mogul Corporation (“Federal- 
Mogul”), commenced this action to challenge certain aspects of the De- 
partment of Commerce, International Trade Administration’s (“ITA”) 
final results in the first administrative review of imports of antifriction 
bearings from Sweden. Antifriction Bearings (Other Than Tapered 
Roller Bearings) and Parts Thereof From Sweden; Final Results of 
Antidumping Duty Administrative Reviews (“Final Results”), 56 Fed. 
Reg. 31,762 (1991). Substantive issues raised by the parties in the un- 
derlying administrative proceeding were addressed by the ITA in the is- 
sues appendix to Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From the Federal Republic of Germany; Fi- 
nal Results of Antidumping Duty Administrative Review (“Issues Ap- 
pendix”), 56 Fed. Reg. 31,692 (1991). 


BACKGROUND 


On June 11, 1990, the ITA initiated an administrative review of im- 
ports of ball bearings, cylindrical roller bearings and parts thereof from 
Sweden. Antifriction Bearings (Other Than Tapered Roller Bearings) 
and Parts Thereof From the Federal Republic of Germany, France, Italy, 
Japan, Romania, Singapore, Sweden, Thailand and the United King- 
dom Initiation of Antidumping Administrative Reviews, 55 Fed. Reg. 
23,575 (1990). 

On March 15, 1991, the ITA published its preliminary determination 
in the administrative review. Antifriction Bearings (Other Than Ta- 
pered Roller Bearings) and Parts Thereof from Sweden; Preliminary 
Results of Antidumping Duty Administrative Reviews, 56 Fed. Reg. 
11,193 (1991). 

On July 11, 1991, the ITA published its Final Results in this proceed- 
ing. Final Results, 56 Fed. Reg. 31,762. 
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Federal-Mogul has challenged the following actions by the ITA alleg- 
ing that these actions were unsupported by substantial evidence on the 
administrative record and not in accordance with law: the ITA’s (1) use 
of a methodology for adjusting United States price (“USP”) and Foreign 
Market Value (“FMV”) for the Swedish value added tax (“VAT”) that 
failed to measure the tax incidence or “pass through” of the tax to the 
consumer in the home market, that granted a circumstance of sale 
(“COS”) adjustment to FMV to achieve tax neutrality, the incorrect cal- 
culation of the tax base for U.S. sales and the failure to impose a cap on 
the VAT adjustment to USP; (2) method of calculating cash deposit 
rates for estimated duties; (3) failure to adjust home market selling ex- 
penses for delayed payment of the expenses; (4) adjustment of con- 
structed value for differences in COS; (5) treatment of U.S. sales 
commissions; (6) failure to deduct antidumping duty related legal ex- 
penses from the exporter’s sales price (“ESP”); (7) failure to deduct esti- 
mated antidumping duties from USP; and (8) use of the “all others” rate 
calculated during this administrative review as the new cash deposit 
rate for companies subject to the Less-than-fair-value (“LTFV”) investi- 
gation “all others” cash deposit rate and not examined during this re- 
view. Federal-Mogul Corporation’s Brief in Support of its Motion for 
Judgment on the Agency Record (“Federal-Mogul’s Brief”) at 5-73. 


DISCUSSION 


The Court’s jurisdiction over this matter is derived from 19 U.S.C. 
§ 1516a(a)(2) (1988) and 28 U.S.C. § 1581(c) (1988). 

A final determination by the ITA in an administrative proceeding will 
be sustained unless that determination is “unsupported by substantial 
evidence on the record, or otherwise not in accordance with law.” 
19 U.S.C. § 1516a(b)(1)(B) (1988). Substantial evidence is “relevant 
evidence as a reasonable mind might accept as adequate to support a 
conclusion.” Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 
(1938); Alhambra Foundry Co. v. United States, 12 CIT 348, 345, 685 F. 
Supp. 1252, 1255 (1988). 


1. Treatment of VAT: 

Federal-Mogul challenges the ITA’s use of a methodology for adjust- 
ing USP and FMV for Sweden’s VAT that failed to measure the tax inci- 
dence or “pass through” of the tax to the consumer in the home market, 
that granted a COS adjustment to FMV to achieve tax neutrality, the in- 
correct calculation of the tax base for U.S. sales and the failure to impose 
a cap on the VAT adjustment to USP. Federal-Mogul’s Brief at 9-43. 

Defendant argues that its actions were supported by substantial evi- 
dence on the administrative record and otherwise in accordance with 
law. Defendant’s Memorandum in Opposition to Plaintiff's Motion for 
Judgment upon the Agency Record (“Defendant’s Memorandum”) at 
4-55. 

Defendant-intervenors, SKF USA Inc. and SKF Sverige AB (“SKF”), 
essentially support defendant’s arguments on these issues. Opposition 
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of SKF USA Inc. and SKF Sverige AB to Federal-Mogul’s Motion for 
Judgment on the Agency Record (“SKF’s Opposition”) at 5-10. 

For a more detailed discussion of Federal-Mogul and defendant’s ar- 
guments on these issues, see this Court’s decision in Federal-Mogul 
Corp. v. United States, 17CIT__,__, Slip Op. 93-17 at 8-24 (Febru- 
ary 4, 1993). 

This Court has fully addressed these arguments and adheres to its 
decision on these issues in Federal-Mogul,17CITat__,__, Slip Op. 
93-17 at 13-15, 20-24. This Court finds that the ITA’s determir ution 
that 19 U.S.C. § 1677a(d)(1)(C) does not require the ITA to conduct an 
analysis of tax incidence in the Swedish antifriction bearings market 
and that the ITA’s use of the net USP including profit as the tax base is 
reasonable and supported by law. In addition, this Court remands this 
case to the ITA to allow the ITA to add the full amount of VAT paid on 
home market sales to FMV without adjustment and for the ITA to exam- 
ine the administrative record to determine the exact monetary amount 
of VAT paid on each sale in the home market and make sure that the 
amount added to the comparable USP sale is less than or equal to this 
amount in conformity with this Court’s opinion in Federal-Mogul, 
17CITat _—,_, Slip Op. 93-17 at 14-15, 22-24. 


2. Calculation of Cash Deposit Rates: 


In this administrative review, the ITA used two different methodolo- 
gies for the actual calculation of dumping margins in cases where ESP 
sales were used: one for assessing duties on entries covered by the re- 
view, and the other for setting the cash deposit rate on future entries of 
the subject merchandise. Final Results, 56 Fed. Reg. at 31,764—65; 
Issues Appendix, 56 Fed. Reg. at 31,698-702. To calculate the assess- 
ment rate for ESP sales, the ITA “divide[d] the total PUDD [potential 
uncollected dumping duties — calculated as the total difference between 
foreign market value and U.S. price for an exporter] for the reviewed 
sales by the total entered value of those reviewed sales * * *.” Issues 
Appendix, 56 Fed. Reg. at 31,698-99 (emphasis added). To calculate 
the estimated cash deposit rate for ESP sales, the ITA “divided the total 
PUDD for each exporter by the total net U.S. price for that exporter’s 
sales * * *.” Id. at 31,699 (emphasis added). 

Federal-Mogul argues that the ITA’s use of a methodology which re- 
sults in an estimated cash deposit rate different from the assessment 
duty rate was unsupported by substantial evidence on the record and 
not in accordance with law. Federal-Mogul’s Brief at 61-68. 

Defendant argues that its actions were supported by substantial evi- 
dence on the administrative record and otherwise in accordance with 
law. Defendant’s Memorandum at 78-85. In addition, defendant argues 
that this issue is moot because of the publication of superseding cash 
deposit rates in Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From France; et al.; Final Results of 
Antidumping Duty Administrative Reviews, 57 Fed. Reg. 28,360 (1992). 
Defendant’s Memorandum at 75-78. 
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Defendant-intervenor SKF essentially supports defendant’s argu- 
ments on this issue. SKF’s Opposition at 25-28. 

For a more detailed discussion of Federal-Mogul and defendant’s 
arguments on this issue, see this Court’s decision in Federal-Mogul, 
17CIT at _, Slip Op. 93-17 at 24-26. 

The Court agrees with the defendant that this issue is now moot. 
However, the Court directs the defendant to this Court’s decision on this 
issue in Federal-Mogul,17CIT at __, Slip Op. 93-17 at 26-29. 


3. Delayed Payment of Home Market Selling Expenses: 


Federal-Mogul argues that, in instances where the ITA granted a re- 
spondent a COS adjustment for expenses related to sales of the subject 
merchandise in the home market that were made on a delayed payment 
basis, the ITA should be required to grant an adjustment in the amount 
of the expense “paid out minus the savings realized by paying that 
amount sometime after the obligation to pay was incurred.” Federal- 
Mogul’s Brief at 45. Federal-Mogul states that the ITA addressed only 
discounts and rebates and not other COS adjustments when discussing 
Federal-Mogul’s arguments on this issue in the Final Results, that the 
ITA’s arguments in regard to discounts and rebates make no sense and 
that the ITA’s attempts to distinguish adjustments for credit and inven- 
tory carrying costs as opposed to adjustments for other sales expenses 
have no support. Id. at 44-49. 

In the Final Results, the ITA stated: 


As the Department stated in Color Television Receivers, Except 
Video Monitors, From Taiwan, 55 FR 47093, 47094 (1990), any 
savings resulting from the deferred payment of a discount or rebate 
would have been taken into account by the seller in setting the 
terms of the discount or rebate. Therefore, it is unnecessary to ad- 
just the “actual cost” to the seller. This is in contrast to credit costs 
or inventory carrying costs, which are imputed costs, where the 
seller does not know how long it will take for a customer to pay or 
how long he will store merchandise before it is sold. 


Issues Appendix, 56 Fed. Reg. at 31,718. 

Defendant argues that the above analysis “is clearly applicable also to 
other expenses paid in the home market because they are likely to al- 
ready incorporate a factor for delayed payment.” Defendant’s Memoran- 
dum at 56. Defendant argues that the ITA should be allowed to follow its 
past practice of making adjustments to FMV for selling expenses as re- 
corded in a respondent’s financial accounts. Jd. Defendant also argues 
that it would be extremely burdensome to require the ITA to make these 
delayed payment adjustments and that, in fairness, these types of ad- 
justments would also have to be made for USP selling expenses, further 
increasing the burden on the ITA. Jd. 

Defendant-intervenor SKF essentially supports defendant’s argu- 
ments on this issue. SKF’s Opposition at 10-14. 

This Court has fully addressed these arguments and adheres to its de- 
cision on this issue in Federal-Mogul, 17 CIT at __, Slip Op. 93-17 
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at 31-33, and finds that based on the administrative record in this case, 
the ITA’s failure to address Federal-Mogul’s arguments in regard to and 
refusal to factor in any savings attributable to the deferred payment of 
sales expenses when making COS adjustments to FMV was not sup- 
ported by substantial evidence on the record. As a result, this Court re- 
mands this issue to the ITA to explain why, in cases where there was a 
deferred payment of any sales expense in the home market, COS adjust- 
ments to FMV should not be adjusted for the savings realized by paying 
that amount sometime after the obligation to pay was assumed. The ITA 
is directed to explain why any savings resulting from deferred payment 
of sales expenses should or should not be factored into the calculation of 
each type of COS adjustment made to FMV in this review. 


4. Circumstance of Sale Adjustment to Constructed Value: 


Federal-Mogul alleges that the ITA made a COS adjustment to con- 
structed value pursuant to 19 U.S.C. § 1677b(a)(4)(B) (1988) which re- 
moved more in selling expenses than had originally been included in the 
calculation of constructed value. Federal-Mogul’s Brief at 49-51. Fed- 
eral-Mogul presents no evidence that the ITA has in fact done so. There- 
fore, this Court need not reach this issue. See Asociacion Colombiana de 
Exportadores v. United States, 13 CIT 13, 19 n.8, 704 F. Supp. 1114, 
1120 n.8 (1989), aff'd on other grounds, 901 F.2d 1089 (Fed. Cir. 1990), 
cert. denied, 111 S.Ct. 136 (1990). 


5. Commission Offset Adjustment to FMV: 

Federal-Mogul challenges the ITA’s implementation of 19 C.F.R. 
§ 353.56(b)(1) (1991) which sets out a special rule allowing an adjust- 
ment to FMV when a respondent pays sales commissions on sales in the 
United States but pays no commissions on sales in the home market. 
Under such circumstances, the ITA will make an adjustment to FMV for 
home market indirect selling expenses up to the level of the commission 
expense removed from USP. 

Federal-Mogul challenges the manner in which the ITA quantifies 
this adjustment to FMV in cases where FMV is compared to ESP. Spe- 
cifically, Federal-Mogul believes that the ITA’s method double-counts 
the portion of the U.S. commission which covers directly related selling 
expenses which have already been adjusted for in the home market pur- 
suant to 19 C.F.R. § 353.56(a) (1991). In other words, Federal-Mogul al- 
leges that the ITA fails to break out the direct and indirect components 
of the U.S. commissions on ESP sales and adjust FMV only up to the 
amount of the indirect component. As a result, when the ITA deducts 
the full amount of the U.S. commission from FMV indirect expenses, the 
ITA is adjusting for direct expenses such as advertising which it has al- 
ready adjusted for. Federal-Mogul’s Brief at 51-54. 

For a more detailed discussion of Federal-Mogul and defendant’s 
arguments on this issue, see this Court’s decision in Federal-Mogul, 
17CIT at __, Slip Op. 93-17 at 34-37. 
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This Court has fully addressed these arguments and adheres to its de- 
cision on this issue in Federal-Mogul,17CIT at__, Slip Op. 93-17 at 
36-37, and finds that in the absence of explicit statutory guidance, the 
ITA’s interpretation of the statue it is charged with administering 
should be given deference. Melamine Chems., Inc. v. United States, 732 
F.2d 924, 928 (Fed. Cir. 1984). Therefore, this Court affirms the ITA’s 
adjustment to FMV for U.S. sales commissions paid on ESP sales. 


6. Antidumping Duty Legal Expenses: 

Federal-Mogul argues that 19 U.S.C. § 1677a(e)(2) (1988) requires 
the ITA to deduct respondent’s antidumping duty related legal fees 
from ESP as “expenses generally incurred by or for the account of the 
exporter in the United States in selling identical or substantially identi- 
cal merchandise.” Federal-Mogul also argues that this court’s holdings 
in Daewoo Elecs. Co. v. United States, 13 CIT 253, 269-70, 712 F. Supp. 
931, 947 (1989), and Zenith Elecs. Corp. v. United States, 15 CIT 

770 F. Supp. 648, 651 (1991), were wrongly decided. Federal- 
Mogul’ 's Brief at 54-58. 

This Court adheres to its decision on this issue in Federal Mogul, 
17 CIT at__, Slip Op. 93-17 at 38, and finds that the ITA is not re- 
quired to make an adjustment to ESP for antidumping duty related legal 
expenses. 


7. Deduction of Antidumping Duties from USP: 

Federal-Mogul argues that 19 U.S.C. § 1677a(d)(2)(A) (1988) requires 
the ITA to deduct cash deposits of estimated antidumping duties made 
by respondents during the period of review. 19 U.S.C. § 1677a(d)(2)(A) 
states that the ITA must deduct from USP 


the amount, if any, included in such price, attributable to any addi- 
tional costs, charges, and expenses, and United States import du- 
ties, incident to bringing the merchandise from the place of 
shipment in the country of exportation to the place of delivery in the 
United States * * *. 


(Emphasis added); Federal-Mogul’s Brief at 58-61. 

Defendant argues that 19 U.S.C. § 1677a(d)(2)(A) requires the 
deduction of normal import duties and that cash deposits of estimated 
antidumping duties are not normal import duties, that deposits of esti- 
mated antidumping duties are not selling expenses that should be de- 
ducted and that not deducting estimated antidumping duties from USP 
has been the ITA’s consistent administrative practice. Defendant’s 
Memorandum at 65-68. 

SKF agrees with the ITA’s arguments. SKF’s Opposition at 24-25. 

This Court has fully addressed these arguments and adheres to its 
decision on this issue in Federal-Mogul, 17 CIT at__, Slip Op. 93-17 
at 40, and finds that 19 U.S.C. § 1677a(d)(2)(A) requires the ITA to de- 
duct estimated import duties from USP only to the extent that the ac- 
tual duties to be collected can be determined at the time the ITA is 
calculating the current dumping margins. Therefore, the ITA was cor- 
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rect to deduct from USP only deposits of the actual normal import duties 
owed which can be accurately determined, and the ITA was correct not 
to deduct cash deposits of estimated antidumping duties, which may not 
bear any relationship to the actual dumping duties owed, from USP. 


8. “All Others” Rate: 


In this administrative review, for manufacturers and exporters who 
were not investigated in the less-than-fair-value (“LTFV”) investiga- 
tion and therefore received the LTFV “all others” cash deposit rate and 
were also not investigated during this administrative review, the ITA 
used the new “all others” rate calculated in this administrative review 
as the new cash deposit rate. Final Results, 56 Fed. Reg. at 31,764. 

Federal-Mogul argues that the ITA’s use of the “all others” rate calcu- 
lated during this administrative review as a new cash deposit rate for 
companies previously subject to the LTFV “all others” rate is not in ac- 
cordance with 19 U.S.C. § 1675(a)(2) (1988) and 19 C.F.R. § 353.22(e)(1) 
(1991). Federal-Mogul’s Brief at 68-73. 

Defendant argues that this Court should refuse to reach the issue of 
the ITA’s use of the new “all others” rate as the cash deposit rate for 
companies which were not subject to review because publication of new 
cash deposit rates in Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From France; et al.; Final Results of An- 
tidumping Duty Administrative Reviews, 57 Fed. Reg. 28,360 (1992), 
has made this issue moot. Defendant’s Memorandum at 75-78. 

Defendant argues that if the Court chooses to address the merits of 
Federal-Mogul’s claim, of the new “all others” rate was supported by 
substantial evidence and in accordance with law. Id. at 87-91. 

For a more detailed discussion of the parties arguments on this issue, 
see this Court’s decision in Federal-Mogul Corp. v. United States, 
17CIT__, Slip Op. 93-83 (May 25, 1993). 

This Court adheres to its decision in Federal-Mogul,17CIT__, Slip 
Op. 93-83, and finds that the ITA’s use of the new “all others” rate cal- 
culated during this administrative review as the cash deposit rate for 
unreviewed companies which received the “all others” rate during the 
LTFV investigation is not in accordance with law. This case is remanded 
to the ITA to allow the ITA to reinstate the “all others” cash deposit rate 
from the LTFV investigation for entries made between May 1, 1992 and 
June 23, 1992, which have as yet not become subject to assessment pur- 
suant to a subsequent administrative review. 


CONCLUSION 


In accordance with the foregoing opinion, this case is remanded to the 
ITA to examine the administrative record to determine the exact mone- 
tary amount of VAT paid on each sale in the home market and make sure 
that the amount added to the comparable USP sale pursuant to 
19 U.S.C. § 1677a(d)(1)(C) is less than or equal to this amount, to add 
the full amount of VAT paid in the home market to FMV without adjust- 
ment, to explain why any savings resulting from deferred payment of 
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sales expenses should or should not be factored into the calculation of 
each type of COS adjustment made to FMV in this review and to rein- 
state the less-than-fair-value “all others” rate for entries made between 
May 1, 1992 and June 23, 1992, which have as yet not become subject toa 
subsequent administrative review. ITA’s determination is affirmed in 
all other respects. Remand results are due within ninety (90) days of the 
date this opinion is entered. Any comments or responses by the parties 
to the remand results are due within thirty (30) days thereafter. Any re- 
buttal comments are due within fifteen (15) days of the date responses 
or comments are due. 


(Slip Op. 93-91) 


Cuina Diese. Imports, INC., A CALIFORNIA CORPORATION, PLAINTIFF VU. 
UNITED STATES, DEFENDANT 


Court No. 92-10-00696 
[Motion to dismiss denied. ] 
(Dated June 2, 1993) 


Zimmerman & Adams (James M. Zimmerman) for plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General, Joseph I. Liebman, Attorney-in- 
Charge, International Trade Field Office, Commercial Litigation Branch, Civil Division, 
United States Department of Justice (James A. Curley) for defendant. 


OPINION 


REstTAaNl, Judge: This matter is before the court for resolution of defen- 
dant’s motion to dismiss for lack of subject matter jurisdiction. 


BACKGROUND 


Plaintiff's merchandise was formally excluded from entry into the 
United States on April 14, 1992, after a request for redelivery was made 
by the United States Customs Service on November 15, 1991. On May 
21, 1992, plaintiff filed a protest of the exclusion decision. Defendant 
failed to act on the protest within thirty days as required by 19 C.F.R. 
§ 174.21(b) (1992). Plaintiff filed suit in this court on October 19, 1992 
challenging the denial of its protest which it deemed to have occurred on 
the thirty-first day following the filing of its protest. Defendant now 
asks the court to dismiss this action. 


DISCUSSION 


In Cherry Lane Fashion Group, Inc. v. United States, 13 CIT 291, 712 
F. Supp. 190 (1989), aff'd, 897 F.2d 539 (Fed. Cir. 1990) (unpublished 
opinion), this court held that failure to comply with the time limits of 
19 C.F.R. § 174.21(b), which concerns protests relating to exclusion of 
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merchandise, does not result in a deemed denial. Therefore, 28 U.S.C. 
§ 1581(a) (1988) (protest denial) jurisdiction was found lacking. Cherry 
Lane, 13 CIT at 292, 712 F. Supp. at 191. Under the facts of Cherry Lane, 
accelerated protest procedures provided an adequate remedy, therefore 
28 U.S.C. § 1581(i) (1988) (residual) jurisdiction also was found lacking. 
13 CIT at 292, 712 F. Supp. at 191. 

The court agrees with plaintiff that the accelerated protest proce- 
dures of 19 U.S.C. § 1515(b) (1988) and 19 C.F.R. § 174.22 (1992), which 
can result in a deemed denial within 120 days of filing, logically apply to 
ordinary (non-exclusion) protests, which are to be decided within two 
years of filing. See 19 C.F.R. § 174.21(a) (1992). These provisions ante- 
date the regulatory provision specifying that protests of exclusion are to 
be decided within thirty days. See 38 Fed. Reg. 21,785 (Dep’t Treas. 
1973) (notice of proposed rulemaking); 35 Fed. Reg. 13,428, 13,431 
(Dep’t Treas. 1970) (final rule). Nonetheless, the acceleration and 
deemed denial procedures are available to any protestor, even those 
whose goods were excluded. Having waited five months from the filing 
of its protest, or four months from the claimed deemed denial, to bring 
suit in this court, plaintiff now cannot make out a case that the acceler- 
ated protest procedures were manifestly inadequate. Therefore, 
19 U.S.C. § 1581(i) jurisdiction is lacking here as it was in Cherry Lane. 
See Cherry Lane, 13 CIT at 294-95, 712 F. Supp. at 193; see also Ameri- 
can Air Parcel Forwarding Co. v. United States, 2 Fed. Cir. (T) 1, 7, 718 
F.2d 1546, 1551 (1983) (accelerated protest procedures found not mani- 
festly inadequate in non-exclusion context), cert. denied, 466 U.S. 937 
(1984). 

The question remaining is, now that a year has passed from the filing 
of the protest, without action, should the court consider the protest 
(which should have been determined within thirty days) to have been 
denied for purposes of 28 U.S.C. § 1581(a) jurisdiction. As indicated, 
there is no automatic deemed denial after thirty days, that is, a denial by 
operation of law. See Cherry Lane, 13 CIT at 294, 712 F. Supp. at 193. 
Furthermore, normally a notice of denial is required to trigger jurisdic- 
tion, even after expiration of the two-year period. See Knickerbocker 
Liquors Corp. v. United States, 78 Cust. Ct. 192, 196, C.R.D. 77-5, 432 F. 
Supp. 1347, 1351 (1977). 

In this case, the exclusion decision occurred some months after plain- 
tiff submitted documentation, so that the court presumes at least one 
meaningful administrative decision has been made. Plaintiff then fur- 
ther exhausted its remedies by protesting. It then waited in vain for a 
formal notification of denial. Customs has a thirty day rule for decisions 
in this type of case and it has not offered a single reason why its regula- 
tion was not met. Furthermore, nothing has occurred since Customs 
was put on notice (some months ago) that it had missed the thirty day 
limit. Customs’ regulations must have some meaning, even if that 
meaning is only that Customs must explain its failure to adhere to its 
regulation. 
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This court is a court of equity, as well as law, yet defendant asks the 
court to grant its motion without an explanation for its seeming disre- 
gard of the law it has promulgated. In the absence of any stated reason 
for the extraordinary delay occasioned by Customs in this case, the court 
may assume that Customs has no reason for not acting on the protest 
within the time required by its own regulations. That being the case, the 
court will presume that the protest has been denied for all intents and 
purposes and that jurisdiction attaches under 28 U.S.C. § 1581(a). 
Thus, the court declines to grant defendant the relief it seeks at this 
time. 

ORDERED. Motion to dismiss denied. 


(Slip Op. 93-92) 


NSK Lp. anp NSK Corp., PLAINTIFFS v. UNITED STATES, DEFENDANT, AND 
FEDERAL-MOGUuL Corp. AND TORRINGTON Co., DEFENDANT-INTERVENORS 


Court No. 92-07-00470 


Plaintiffs move for a writ of mandamus directing the Department of Commerce, Inter- 
national Trade Administration (“Commerce”), to (1) recalculate NSK’s cash deposit rates 
to conform with this court’s repeated instructions that direct selling expenses should be 
added to foreign market value rather than deducted from U.S. price in exporter’s sales 
price transactions, (2) publish an amended final determination in the Federal Register 
within 21 days incorporating the results of the recalculation, and (3) instruct the U.S. Cus- 
toms Service to refund with interest any excess cash deposits paid by NSK as a result of 
Commerce’s failure to adjust foreign market value. Plaintiffs also move for an order to 
show cause why the writ should not be issued. Defendant claims that this issue should be 
dismissed since plaintiffs have demonstrated no basis for the relief which is sought. 

Held: Plaintiffs’ motion for a writ of mandamus and for an order to show cause is hereby 
denied since any overpayments of deposits will be refunded to NSK together with interest 
and since this Court has recently cautioned Commerce that it will hold them in contempt 
of court and order sanctions against them if they continue to disregard the well-estab- 
lished law on this issue. 

[Plaintiffs’ motion for a writ of mandamus and for an order to show cause denied. ] 


(Dated June 3, 1993) 


Coudert Brothers (Robert A. Lipstein, Matthew P. Jaffe and Nathan V. Holt) for 
plaintiffs. 

Stuart E. Schiffer, Acting Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, U.S. Department of Justice (Marc E. Montal- 
bine); of counsel: Stephen J. Claeys, Thomas H. Fine, Alicia Greenidge, Dean A. Pinkert, 
Attorney-Advisors, Office of the Chief Counsel for Import Administration, U.S. Depart- 
ment of Commerce, for defendant. 

Frederick L. Ikenson, P.C. (Frederick L. Ikenson, J. Eric Nissley and Joseph A. Perna, V) 
for defendant-intervenor Federal-Mogul Corporation. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr. and 
John M. Breen) for defendant-intervenor The Torrington Company. 


OPINION 


Tsouca.as, Judge: Plaintiffs move for a writ of mandamus directing 
the Department of Commerce, International Trade Administration 
(“Commerce”), to (1) recalculate NSK’s cash deposit rates in Antifric- 
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tion Bearings (Other Than Tapered Roller Bearings) and Parts Thereof 
From France; et al.; Final Results of Antidumping Duty Administrative 
Reviews, 57 Fed. Reg. 28,360, 28,415 (1992), to conform with this court’s 
repeated instructions that direct selling expenses should be added to 
foreign market value rather than deducted from U.S. price in exporter’s 
sales price transactions, (2) publish an amended final determination in 
the Federal Register within 21 days incorporating the results of the re- 
calculation, and (3) instruct the U.S. Customs Service to refund with in- 
terest any excess cash deposits paid by NSK as a result of Commerce’s 
failure to adjust foreign market value. Plaintiffs also move for an order 
to show cause why the writ should not be issued. Defendant claims that 
this issue should be dismissed since plaintiffs have demonstrated no ba- 
sis for the relief sought. 
Discussion 

A writ of mandamus “is an extraordinary equitable remedy which 
should be employed to compel the performance of a ministerial duty spe- 
cifically enjoined by law where performance has been refused, and 
no meaningful alternative remedies exist.” UST, Inc. v. United States, 
10 CIT 648, 653, 648 F. Supp. 1, 5 (1986), aff'd, 831 F.2d 1028 (Fed. Cir. 
1987); Kerr v. United States District Court, 426 U.S. 394, 402 (1976); 
Nakajima All Co., Ltd. v. United States, 12 CIT 189, 195, 682 F. Supp. 
52, 58 (1988). A party warranting such extraordinary relief has the bur- 
den of proving that the right to such relief is “clear and indisputable.” 
Kerr at 403. 

In this case, plaintiffs have not proven that the need for such relief is 
clear and indisputable. This issue has consumed the court’s time in re- 
cent decisions and the court has consistently held that “direct selling ex- 
penses are properly characterized as differences in circumstances of sale 
giving rise to an adjustment of FMV.” NSK Ltd. v. United States, 17 CIT 

, Slip Op. 9350 at 6 (April 2, 1993); NTN Bearing Corp. of 
America v. United States, 17 CIT Slip Op. 93-51 (April 13, 1993); 
NTN Bearing Corp. of America v. United States, 17CIT ____, Slip Op. 
93-56 (April 21, 1993); NT'N Bearing Corp. of America v. United States, 
14 CIT 623, 637, 747 F. Supp. 726, 738-39 (1990); Timken Co. v. United 
States, 11 CIT 786, 800, 673 F. Supp. 495, 509 (1987). 

Although the law is clear on this issue, “Commerce repeatedly ignores 
the law and disobeys the decisions of this Court. A remand in this case 
would be futile since it would affect only deposit rates.” NSK Lid., 
17CITat__, Slip Op. 93-50 at 6-7. Plaintiffs claim that they are faced 
with no alternative remedy but to seek a writ of mandamus. This, how- 
ever, is unnecessary since any overpayments of deposits will be re- 
funded to NSK together with interest pursuant to 19 U.S.C. § 1673f(b) 
and 1677g (1988 & Supp. 1993). Furthermore, the Court recently cau- 
tioned Commerce that “they are to adhere to the law and to the decisions 
of the court on this issue. If not, this court will be compelled to order 
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sanctions against the government and hold Commerce in contempt of 
court for repeatedly ignoring the well-established law on this issue.” Jd. 
at , Slip Op. 93-50 at 7. 


CONCLUSION 


In accordance with the foregoing opinion, plaintiffs’ motion for a writ 
of mandamus and for an order to show cause is hereby denied since any 
overpayments of deposits will be refunded to NSK with interest, and 
since the Court recently cautioned Commerce that it will hold them in 
contempt of court and order sanctions against them if they continue to 
disregard the well-established law on this issue. 


NAN TIT TR AI 


(Slip Op. 93-93) 


FORMER EMPLOYEES OF SHOT POINT SERVICES, PLAINTIFFS U. 
UNITED STATES, DEFENDANT 


Court No. 91-05-00378 
[Plaintiffs’ motion for judgment on the agency record denied; action dismissed. ] 
(Decided June 3, 1993) 


Duane Jendro pro se. 

Stuart E. Schiffer, Acting Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, U.S. Department of Justice (Vanessa P. 
Sciarra); and U.S. Department of Labor (Michelle Curran), of counsel, for the defendant. 


MEMORANDUM 


AQuILINO, Judge: This action contests denial by the U.S. Department 
of Labor of certification of eligibility to apply for adjustment assistance 
under the Trade Act of 1974, as amended, sub nom. Determinations Re- 
garding Eligibility To Apply for Worker Adjustment Assistance, Nega- 
tive Determinations, Shot Point Services, Houston, TX, 56 Fed.Reg. 
14,955 (April 12, 1991), and Shot Point Services, Inc., Houston, TX; Dis- 
missal of Application for Reconsideration, 56 Fed.Reg. 21,176 (May 7, 
1991). 


I 


The record developed in conjunction with those proceedings contains 
a petition for such assistance signed by three individuals, identifying 
themselves as members of a “seismograph crew (oil exploration)” and 
describing their work as: 


Oil exploration: a[c]quistiltion of geological data using computer 
and analog recording devices to locate petroleum bearing geologic 
formations. This information[,] once processed, is used to locate 
sites for oil drilling and production value of information depending 
on size of deposits and acces[s]ibility[.]1 


1 public Record (“PubRec”), p. 2 (handwritten initial capital letters lowered for ease in reading). 
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The petition alleged that: 


Lower imported oil prices and increased imports have narrowed 
profit margins, making domestic oil exploration and production 
compan|ie|s * * * cut down crew sizes and numbers of crews them- 
selves[.] Shot Point Services had 4 crews in 1988[.] As of Jan. 1, 
1991 we are down to two[.]2 


This petition caused the Office of Trade Adjustment Assistance, Em- 
ployment and Training Administration of the Department of Labor to 
investigate eligibility to apply for certification pursuant to 19 U.S.C. ch. 
12, part 2, subpart A. Section 2272 thereof provides: 


Group eligibility requirements; agricultural workers; oil 
and natural gas industry 
(a) The Secretary shall certify a group of workers as eli- 
gible to apply for adjustment assistance under this part if he 
determines — 

(1) that a significant number or proportion of the workers in 
such workers’ firm or an appropriate subdivision of the firm 
have become totally or partially separated, or are threatened to 
become totally or partially separated, 

(2) that sales or production, or both, of such firm or subdivi- 
sion have decreased absolutely, and 

(3) that increases of imports of articles like or directly com- 
petitive with articles produced by such workers’ firm or an ap- 
propriate subdivision thereof contributed importantly to such 
total or partial separation, or threat thereof, and to such de- 
cline in sales or production. 


(b) For purposes of subsection (a)(3) of this section — 


* * * 


(2)(A) Any firm, or appropriate subdivision of a firm, that en- 
gages in exploration or drilling for oil or natural gas shall be 
considered to be a firm producing oil or natural gas. 

(B) Any firm, or appropriate subdivision of a firm, that en- 
gages in exploration or drilling for oil or natural gas, or other- 
wise produces oil or natural gas, shall be considered to be 
producing articles directly competitive with imports of oil and 
with imports of natural gas. 


After investigating, the Department decided that the criteria of sub- 
paragraph (a)(3) for assistance had not been met upon the stated ration- 
ale that the workers performed manual labor at drilling sites and: 


Workers are not separately identifiable by product. 
* * * The preponderance of activities performed by workers of Shot 
[P]oint Services, Inc. are not related to oil and gas drilling and ex- 
ploration; therefore, workers of the firm are not eligible for provi- 
sions of the Omnibus Trade and Competitiveness Act of 1988. 


2 Id. 
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The investigation revealed that the workers of Shot Point Serv- 
ices, Inc., Houston, Texas do not produce an article within the 
meaning of Section 223(3) of the Act. The Department of Labor has 
consistently determined that the performance of services does not 
constitute production of an article, as required by Section 222 of the 
Trade Act of 1974, and this determination has been upheld in the 
U.S. Court of Appeals. Therefore, workers of the subject firm may 
be certified only if their separation was caused importantly by a re- 
duced demand for their services from a parent firm, a firm other- 
wise related to the subject firm by ownership, or a firm related by 
control. In any case, the reduction in demand for services must 
originate at a production facility whose workers independently 
meet the statutory criteria for certification and the reduction must 
directly relate to the product impacted by imports. These condi- 
tions have not been met for workers at the subject firm. 


The Department therefore denied eligibility. Petitioner Jendro re- 
quested reconsideration, stating: 


* * * Contrary tothe[ | investigation, we don’t perform just manual 
labor for an oil field service company. We are a full time oil explora- 
tion and seismograph crew exclusively; these are the crews’ main 
and only objectives. 

* * * ok *K * * 


* * * There are a couple of other contract service companies that 


perform the same exact services that we do for Shell Western and 
they are currently on your list for Trade Adjustment Assistance.4 


The Department dismissed this request “[b]ecause sufficient evidence 
ha[d] not been furnished to warrant reconsideration pursuant to 
29 CFR 90.18(c)”, stating that 


Shot Point Services supplies crews that perform brush cutting, 
clean up and other labor on a short term basis at sites where seismic 
exploratory activity is taking place. Pre-exploration activities 
(brush cutting) and post-exploration activities (clean up) would not 
meet the provisions of Section 1421(a)(B) of the Omnibus Trade 
and Competitiveness Act (OTCA) of 1988 for workers engaged in 
exploration and drilling for oil or natural gas. 

The Department’s denial for the Shot Point workers was based 
on the fact that the workers do not produce an article within the 
meaning of the Trade Act. * * * 

Investigation findings also show that although the turnover is 
substantial at Shot Point, total employment did not decline in the 
period relevant to the petition. Workers often quit when work shifts 
to a new location and workers are asked to move. 

Further, the certification of workers at Exploration Employment 
Service would not provide a basis for certifying workers at Shot 
Point. Workers at Exploration Employment Service met the provi- 
sions of Section 1421(a)(B) of the OTCA of 1988.5 


3 PubRec, pp. 14-15. 
4 Id. at 22. 
5 Id. at 23. 
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In other words, upon reconsideration by the Department, not only 
were the criteria of 19 U.S.C. 2272(a)(3) not met but also those of subsec- 
tion (a)(1). This action ensued. 


II 


After joinder of issue on the complaint herein, the defendant moved 
for (and was granted) remand 


in order to conduct a further investigation. A remand order would 
allow the Secretary to reconsider the evidence in the administrative 
record, seek additional data if necessary, and make a redetermina- 
tion as to whether plaintiffs are eligible for certification for trade 
adjustment assistance benefits.6 


The Department thereafter issued Shot Point Services, Inc., Houston, 
TX; Negative Determination on Reconsideration, 57 Fed.Reg. 6,528 
(Feb. 25, 1992), based upon the following: 


New findings on remand show that Shot Point is an independent 
firm which provides the service of contract labor to firms in the oil 
and gas industry. The findings show that Shot Point supervises, 
hires and fires its employees as conditions seem fit and is not owned 
or under the control of any of its other customers. 

Additional findings on remand reveal that Shell does its own seis- 
mic work and only contracts for general labor. In 1991, Shot Point 
provided this general labor to assist Shell’s seismic crews by provid- 
ing primarily brush and clean-up men, landsmen and secretarial 
personnel. These contract services for general labor do not provide 
a basis for meeting the criteria for certification under the Trade Act 
of 1974 or its subsequent amendments. 


* * * * * * * 


The findings show that a typical Shell Western seismic crew con- 
sists of about 50 workers, 30 of which would be Shell employees and 
the remainder contract laborers. The contract labor supplied by 
Shot Point are not seismic crews, in themselves, but constitute the 
contract labor portion supporting Shell’s seismic crews. The con- 
tract labor portion of a seismic crew is under the direct control of 
the contractor, in this case, Shot Point and not Shell. 


* * * * * * * 


The findings also show that the Exploration Employment Serv- 
ice (TA-W-21,179) contracted seismic services to its customers as 
opposed to Shot Point’s providing only support to a customer’s 
(Shell Western) seismic crews gathering data.7 


Plaintiff Jendro’s response to the foregoing states, in part: 


Approximately in the middle of November of 1990 our crew was 
informed that our main office was to be moved from Big Rapids, 
Michigan, to Tomball, Texas. * * * Shot Point, who contracts to 


6 Defendant’s Motion for Remand, p. 1. 
7 Supplemental Record (“SuppRec”), pp. 11-12. 
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Shell, could either move their families to the new office or lose their 
job. They could continue to work for Shot Point if they wanted to, 
but the people on the crew would have to find their own transporta- 
tion from Big Rapids to the job site. 


* * * * * * * 


The reason for filing [the petition for assistance was,] * * * if a 
crew is separated totally or partially or threatened to begin, that an 
investigation can proceed. * * * 


* * * * * * * 


On March the 22nd the Shell Personnel called us all together to 
notify us that there would be a big layoff consisting of approxi- 
mately 50 people or 50% of the crew with the crew keeping only a 
few Shot Point people and the rest of them Shell. * * * Therefore I 
requested Administrative reconsideration of the department’s 
— determination and on April the 26th I received a letter of 

enial. 

Basically I wanted them to reinvestigate because I wasn’t sure if 
they knew about the layoff which occurred on March the 22nd, 
which I thought should make a difference. Also the main point of 
my letter stated the fact about how E.E.S.I. who contracts also to 
Shell Oil, and who had a few years previous applied for T.A.A. and 
had gotten it. * * * I think that they failed to take in[to] considera- 
tion * * * the professional work that we perform * * *. 

* * * * * * * 


Anyway I don’t think that T.A.A. really bothered to investigate 
after my appeal where they would have discovered the layoff which 
I feel could make a difference. 


* * * * * * * 


So my main beef with T.A.A. * * * isthe fact that both contractors 
[Shot Point and E.E.S.I.] work for the same oil company (Shell). 
One contractor was certified previously and the other was not. * * * 


* * * * * * * 


Also [the report] says that employees are supervised at explora- 
tion sites by Shell * * * [but] goes on to say that activities performed 
by workers of Shot Point are not related to oil and gas drilling and 
exploration, therefore the crew does not qualify. Which leads to an- 
other contradiction according to these two paragraphs. In other 
words how can your work be unrelated to oil and gas exploration 
* * * when you are being supervised at exploration sites * * *.8 


A 


The investigation of these points was conducted in accordance with 
1988 amendments to 19 U.S.C. § 2272. Prior to those amendments, this 
Court of International Trade had affirmed denial of certification of eligi- 


8 Shot Point Brief, pp. 2-4. 
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bility to apply for trade adjustment assistance on the part of workers 
employed by an independent drilling firm which did not produce an arti- 
cle within the meaning of the statute. See Former Employees of Zapata 
Offshore Co. v. United States, 11 CIT 841 (1987). 

In apparent recognition of such cases, Congress amended the statute 
to extend benefits to independent workers. See 19 U.S.C. § 2272(b)(2), 
supra. The legislative history indicates 


firms engaged in exploration or drilling [were considered] to in- 
clude, for example, independent drillers, pumpers, seismic and geo- 
physical crews, geological crews, and mud companies. 


H.R. Conf. Rep. No. 576, 100th Cong., 2d Sess. 694 (1988). The court 
later construed the amendment, in the light of such legislative history, 
not to cover workers who provided a service which was related to the do- 
mestic oil industry but who were not directly involved in locating and 
extracting petroleum from the earth. See Former Employees of Permian 
Corp. v. United States, 13 CIT 673, 675, 718 F.Supp. 1549, 1551 (1989). 

Relying on Permian, the defendant argues that the plaintiffs are not 
eligible for assistance under the statute because they were assigned to 
provide secretarial assistance and general non-technical labor to Shell 
and not to engage in that company’s actual exploration activities. 

In reviewing the Department’s findings and conclusions, this court 
must determine whether they are supported by substantial evidence on 
the record. See 19 U.S.C. 2395(b). The Department is required to con- 
duct a factual inquiry into the nature of the work performed by the peti- 
tioners to determine whether it amounted to that of service or that of 
production. See Former Employees of Zapata Offshore Co. v. United 
States, 11 CIT at 848, citing Woodrum v. Donovan, 4 CIT 46, 54, 544 
F.Supp. 202, 208, reh’g denied, 4 CIT 130 (1982), opinion after remand, 
5 CIT 191 564 F.Supp. 826 (1983), aff'd sub nom. Woodrum v. United 
States, 737 F.2d 1575 (Fed.Cir. 1984). However, the nature and extent of 
the investigation rests largely within the Secretary’s discretion. See id., 
4 CIT at 51, 544 F.Supp. at 205. 

As for interpreting the statute, the starting point is its plain language. 
Consumer Product Safety Comm’n v. GTE Sylvania, Inc., 447 U.S. 102, 
108 (1980); Southeastern Community College v. Davis, 442 U.S. 397, 405 
(1979). And the court “may not substitute its own construction of a 
statutory provision for a reasonable interpretation made by the admin- 
istrator of an agency.” Kelley v. Secretary, U.S. Dep’t of Labor, 812 F.2d 
1378, 1380 (Fed.Cir. 1987), quoting Chevron U.S.A. Inc. v. Natural Re- 
sources Defense Council, Inc., 467 U.S. 837, 844, reh’g denied, 468 U.S. 
1227 (1984), and citing United States v. Federal Ins. Co., 805 F.2d 1012, 
1017 (Fed.Cir. 1986), cert. denied, 481 U.S. 1048 (1987). 

This court has reviewed the confidential version of the supplemental 
administrative record, which shows that Shot Point personnel were in- 
deed assigned duties related to seismic activity? but also that Shell em- 


9 See SuppRec, pp. 5-6 
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ployed its own personnel to carry out that actual activity, contracting 
out to Shot Point for secretaries, “permit men” and general laborers.10 
In short, the Department’s determination(s) are supported by substan- 
tial evidence. And, whereas the statute does not explicitly preclude 
workers in plaintiffs’ shoes, this court cannot conclude that the Secre- 
tary’s interpretation of the statute was not reasonable. The court “need 
not find that [the] construction is the only reasonable one, or even that it 
is the result [the court] would have reached had the question arisen in 
the first instance in judicial proceedings.” Unemployment Compensa- 
tion Comm’n of Alaska v. Aragon, 329 U.S. 148, 153 (1946). And, 
“(while it is true that the assistance provisions are to be construed lib- 
erally * * *, the parameters cannot be ignored. The benefits of the Act 
are not universal and some hardships may result.” Pemberton v. Mar- 
shall, 639 F.2d 798, 800 (D.C.Cir. 1981) (citations omitted). Accord- 
ingly, the Department’s determination(s) must be affirmed and 
judgment entered in defendant’s favor. 


ET a — 


(Slip Op. 93-94) 


FEDERAL-MoGuL CorP., PLAINTIFF, AND TORRINGTON Co., PLAINTIFF- 
INTERVENOR v. UNITED STATES, DEFENDANT, AND SKF USA Inc., SKF 


FRANCE, S.A., SNR RouLEMENTS, SNR Bearincs, USA, INc., EUROCOPTER 
FRANCE, AEROSPATIALE HELICOPTER CorP., AND PRATT & WHITNEY CANADA 
INC., DEFENDANT-INTERVENORS 


Court No. 91-07-00531 


Plaintiff challenges the following actions by the Department of Commerce, Interna- 
tional Trade Administration (“ITA”), alleging that these actions were unsupported by 
substantial evidence on the administrative record and not in accordance with law: the 
ITA’s (1) use of a methodology for adjusting United States price (“USP”) and Foreign 
Market Value (“FMV”) for France’s value added tax (“VAT”) that failed to measure the 
tax incidence or “pass through” of the tax to the consumer in the home market, that 
granted a circumstance of sale (“COS”) adjustment to FMV to achieve tax neutrality, the 
incorrect calculation of the tax base for U.S. sales and the failure to impose a cap on the 
VAT adjustment to USP; (2) method of calculating cash deposit rates for estimated duties; 
(3) failure to adjust home market selling expenses for delayed payment of the expenses; 
(4) adjustment of constructed value for differences in COS; (5) treatment of U.S. sales 
commissions; (6) failure to deduct antidumping duty related legal expenses from export- 
er’s sales price (“ESP”); (7) failure to deduct estimated antidumping duties from USP; 
and (8) use of the “all others” rate calculated during this administrative review as the cash 
deposit rate for companies not examined during this review. 

Held: This case is remanded to the ITA to examine the administrative record to deter- 
mine the exact monetary amount of VAT paid on each sale in the home market and to 
make sure that the amount added to the comparable USP sale pursuant to 19 U.S.C. 
§ 1677a(d)(1)(C) (1988) is less than or equal to this amount, to add the full amount of VAT 
paid on each sale in the home market to FMV without adjustment, to explain why any sav- 
ings resulting from deferred payment of sales expenses should or should not be factored 
into the calculation of each type of COS adjustment made to FMV in this review and to 


10 See id. at 2, 7-8. 
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reinstate the less-than-fair-value “all others” rate for entries made between May 1, 1992 
and June 23, 1992, which entries have as yet not become subject to liquidation pursuant to 
asubsequent administrative review. ITA’s determination is affirmed in all other respects. 

[Plaintiff's motion for judgment on the agency record granted in part; case remanded. ] 


(Dated June 3, 1993) 


Frederick L. Ikenson, P.C. (Frederick L. Ikenson, J. Eric Nissley, Joseph A. Perna, V and 
Larry Hampel) for plaintiff Federal-Mogul Corporation. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr., 
William A. Fennell, Wesley K. Caine, Christopher J. Callahan, Myron A. Brilliant, Geert 
De Prest and Amy S. Dwyer) for plaintiff-intervenor The Torrington Company. 

Stuart E. Schiffer, Acting Assistant Attorney General; David M. Cohen, Director, 
Commercial Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. 
Melnbrencis); of counsel: John D. McInerney, Acting Deputy Chief Counsel for Import 
Administration, Dean A. Pinkert, Stephen J. Claeys and D. Michael Kaye, Attorney- 
Advisors, Office of the Chief Counsel for Import Administration, U.S. Department of 
Commerce, for defendant. 

Howrey & Simon (Herbert C. Shelley, Scott A. Scheele, Alice A. Kipel, Thomas J. Trendl 
and Juliana M. Cofrancesco) for defendant-intervenors SKF USA Inc. and SKF France, 
S.A. 

Rogers & Wells (William Silverman and Ryan Trainer) for defendant-intervenor 
Eurocopter France and Aerospatiale Helicopter Corporation. 

Grunfeld, Desiderio, Lebowitz & Silverman (Bruce M. Mitchell, Philip S. Gallas, 
Andrew B. Schroth and Matthew L. Pascocello) for defendant-intervenors SNR Roule- 
ments and SNR Bearings, USA, Inc. 

Donohue and Donohue (William J. Phelan) for defendant-intervenor Pratt & Whitney 
Canada Inc. 


OPINION 


TsoucaLas, Judge: Plaintiff, Federal-Mogul Corporation (“Federal- 
Mogul”), commenced this action to challenge certain aspects of the De- 
partment of Commerce, International Trade Administration’s (“ITA”) 
final results in the first administrative review of imports of antifriction 
bearings from France. Antifriction Bearings (Other Than Tapered 
Roller Bearings) and Parts Thereof From France; Final Results of An- 
tidumping Duty Administrative Reviews (“Final Results”), 56 Fed. Reg. 
31,748 (1991). Substantive issues raised by the parties in the underlying 
administrative proceeding were addressed by the ITA in the issues ap- 
pendix to Antifriction Bearings (Other Than Tapered Roller Bearings) 
and Parts Thereof From the Federal Republic of Germany; Final Results 
of Antidumping Duty Administrative Review (“Issues Appendix”), 56 
Fed. Reg. 31,692 (1991). 


BACKGROUND 


On June 11, 1990, the ITA initiated an administrative review of im- 
ports of ball bearings, cylindrical roller bearings, spherical plain bear- 
ings and parts thereof from France. Antifriction Bearings (Other Than 
Tapered Roller Bearings) and Parts Thereof From the Federal Republic 
of Germany, France, Italy, Japan, Romania, Singapore, Sweden, Thai- 
land, and the United Kingdom Initiation of Antidumping Administra- 
tive Reviews, 55 Fed. Reg. 23,575 (1990). 

On March 15, 1991, the ITA published its preliminary determination 
in the administrative review. Antifriction Bearings (Other Than Ta- 
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pered Roller Bearings) and Parts Thereof From France; Preliminary 
Results of Antidumping Duty Administrative Reviews and Partial Ter- 
mination of Antidumping Duty Administrative Reviews, 56 Fed. Reg. 
11,178 (1991). 

On July 11, 1991, the ITA published its Final Results in this proceed- 
ing. Final Results, 56 Fed. Reg. 31,748. 

Federal-Mogul has challenged the following actions by the ITA alleg- 
ing that these actions were unsupported by substantial evidence on the 
administrative record and not in accordance with law: the ITA’s (1) use 
of a methodology for adjusting United States price (“USP”) and Foreign 
Market Value (“FMV”) for France’s value added tax (“VAT”) that failed 
to measure the tax incidence or “pass through” of the tax to the con- 
sumer in the home market, that granted a circumstance of sale (“COS”) 
adjustment to FMV to achieve tax neutrality, the incorrect calculation 
of the tax base for U.S. sales and the failure to impose a cap on the VAT 
adjustment to USP; (2) method of calculating cash deposit rates for esti- 
mated duties; (3) failure to adjust home market selling expenses for de- 
layed payment of the expenses; (4) adjustment of constructed value for 
differences in COS; (5) treatment of U.S. sales commissions; (6) failure 
to deduct antidumping duty related legal expenses from the exporter’s 
sales price (“ESP”); (7) failure to deduct estimated antidumping duties 
from USP; and (8) use of the “all others” rate calculated during this ad- 
ministrative review as the new cash deposit rate for companies not ex- 
amined during this review. Federal-Mogul Corporation’s Brief in 
Support of its Motion for Judgment on the Agency Record (“Federal- 
Mogul’s Brief”) at 5-73. 


DISCUSSION 


The Court’s jurisdiction over this matter is derived from 19 U.S.C. 
§ 1516a(a)(2) (1988) and 28 U.S.C. § 1581(c) (1988). 

A final determination by the ITA in an administrative proceeding 
will be sustained unless that determination is “unsupported by substan- 
tial evidence on the record, or otherwise not in accordance with law.” 
19 U.S.C. § 1516a(b)(1)(B) (1988). Substantial evidence is “relevant 
evidence as a reasonable mind might accept as adequate to support a 
conclusion.” Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 
(1938); Alhambra Foundry Co. v. United States, 12 CIT 348, 345, 685 F. 
Supp. 1252, 1255 (1988). 


1. Treatment of VAT: 

Federal-Mogul challenges the ITA’s use of a methodology for adjust- 
ing USP and FMV for France’s VAT that failed to measure the tax inci- 
dence or “pass through” of the tax to the consumer in the home market, 
that granted a COS adjustment to FMV to achieve tax neutrality, the in- 
correct calculation of the tax base for U.S. sales and the failure to impose 
a cap on the VAT adjustment to USP. Federal-Mogul’s Brief at 5-43. 

Defendant argues that its actions were supported by substantial evi- 
dence on the administrative record and otherwise in accordance with 
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law. Defendant’s Memorandum in Opposition to Plaintiff's Motion for 
Judgment Upon the Agency Record (“Defendant’s Memorandum”) at 
4-55. 

Defendant-intervenors, SKF USA Inc. and SKF France, S.A. 
(“SKF”), SNR Roulements and SNR Bearings, USA, Inc. (“SNR”), es- 
sentially support defendant’s arguments on these issues. Opposition of 
SKF USA Inc. and SKF France, S.A. to Federal-Mogul’s Motion for 
Judgment on the Agency Record (“SKF’s Opposition”) at 5-10; Memo- 
randum of Defendant-intervenor SNR Roulements in Opposition to 
Plaintiff's Motion for Judgment Upon the Agency Record (“SNR’s 
Memorandum”) at 8-12. 

For a more detailed discussion of Federal-Mogul and defendant’s ar- 
guments on these issues, see this Court’s decision in Federal-Mogul 
Corp. v. United States, 17CIT__,__, Slip Op. 93-17 at 8-24 (Feb. 4, 
1993). 

This Court has fully addressed these arguments and adheres to its de- 
cision on these issues in Federal-Mogul,17CITat__,__, Slip Op. 
93-17 at 13-15, 20-24. This Court finds that the ITA’s determination 
that 19 U.S.C. § 1677a(d)(1)(C) does not require the ITA to conduct an 
analysis of tax incidence in the French antifriction bearings market and 
that the ITA’s use of the net USP including profit as the tax base is rea- 
sonable and supported by law. In addition, this Court remands this case 
to the ITA to allow the ITA to add the full amount of VAT paid on home 
market sales to FMV without adjustment and for the ITA to examine the 
administrative record to determine the exact monetary amount of VAT 
paid on each sale in the home market and make sure that the amount 
added to the comparable USP sale is less than or equal to this amount in 
conformity with this Court’s opinion in Federal-Mogul,17CITat__, 
___, Slip Op. 93-17 at 14-15, 22-24. 


2. Calculation of Cash Deposit Rates: 


In this administrative review, the ITA used two different methodolo- 
gies for the actual calculation of dumping margins in cases where ESP 
sales were used: one for assessing duties on entries covered by the re- 
view, and the other for setting the cash deposit rate on future entries of 
the subject merchandise. Final Results, 56 Fed. Reg. at 31,750-51; Is- 
sues Appendix, 56 Fed. Reg. at 31,698-702. To calculate the assessment 
rate for ESP sales, the ITA “divide[d] the total PUDD [potential uncol- 
lected dumping duties — calculated as the total difference between for- 
eign market value and U.S. price for an exporter] for the reviewed sales 
by the total entered value of those reviewed sales * * *.” Isswes Appendix, 
56 Fed. Reg. at 31,698-99 (emphasis added). To calculate the estimated 
cash deposit rate for ESP sales, the ITA “divided the total PUDD for 
each exporter by the total net U.S. price for that exporter’s sales * * *.” 
Id. at 31,699 (emphasis added). 

Federal-Mogul argues that the ITA’s use of a methodology which re- 
sults in an estimated cash deposit rate different from the assessment 
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duty rate was unsupported by substantial evidence on the record and 
not in accordance with law. Federal-Mogul’s Brief at 61-68. 

Defendant argues that its actions were supported by substantial evi- 
dence on the administrative record and otherwise in accordance with 
law. Defendant’s Memorandum at 78-85. In addition, defendant argues 
that this issue is moot because of the publication of superseding cash de- 
posit rates in Antifriction Bearings (Other Than Tapered Roller Bear- 
ings) and Parts Thereof From France; et al.; Final Results of 
Antidumping Duty Administrative Reviews, 57 Fed. Reg. 28,360 (1992). 
Defendant’s Memorandum at 75-78. 

Defendant-intervenors SKF and SNR essentially support defen- 
dant’s arguments on this issue. SKF’s Opposition at 25-28; SNR’s 
Memorandum at 26-32. 

For a more detailed discussion of Federal-Mogul and defendant’s 
arguments on this issue, see this Court’s decision in Federal-Mogul, 
17CIT at__, Slip Op. 93-17 at 24-26. 

The Court agrees with the defendant that this issue is now moot. 
However, the Court directs the defendant to this Court’s decision on this 
issue in Federal-Mogul, 17 CIT at ___, Slip Op. 93-17 at 26-29. 


3. Delayed Payment of Home Market Selling Expenses: 


Federal-Mogul argues that, in instances where the ITA granted a re- 
spondent a COS adjustment for expenses related to sales of the subject 


merchandise in the home market that were made on a delayed payment 
basis, the ITA should be required to grant an adjustment in the amount 
of the expense “paid out minus the savings realized by paying that 
amount sometime after the obligation to pay was incurred.” Federal- 
Mogul’s Brief at 45. Federal-Mogul states that the ITA addressed only 
discounts and rebates and not other COS adjustments when discussing 
Federal-Mogul’s arguments on this issue in the Final Results, that the 
ITA’s arguments in regard to discounts and rebates make no sense and 
that the ITA’s attempts to distinguish adjustments for credit and inven- 
tory carrying costs as opposed to adjustments for other sales expenses 
have no support. Id. at 44—49. 
In the Final Results, the ITA stated: 


As the Department stated in Color Television Receivers, Except 
Video Monitors, From Taiwan, 55 FR 47093, 47094 (1990), any sav- 
ings resulting from the deferred payment of a discount or rebate 
would have been taken into account by the seller in setting the 
terms of the discount or rebate. Therefore, it is unnecessary to ad- 
just the “actual cost” to the seller. This is in contrast to credit costs 
or inventory carrying costs, which are imputed costs, where the 
seller does not know how long it will take for a customer to pay or 
how long he will store merchandise before it is sold. 


Issues Appendix, 56 Fed. Reg. at 31,718. 

Defendant argues that the above analysis “is clearly applicable also to 
other expenses paid in the home market because they are likely to al- 
ready incorporate a factor for delayed payment.” Defendant’s Memoran- 
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dum at 56. Defendant argues that the ITA should be allowed to follow its 
past practice of making adjustments to FMV for selling expenses as re- 
corded in a respondent’s financial accounts. Jd. Defendant also argues 
that it would be extremely burdensome to require the ITA to make these 
delayed payment adjustments and that, in fairness, these types of ad- 
justments would also have to be made for USP selling expenses, further 
increasing the burden on the ITA. Id. 

Defendant-intervenors SKF and SNR essentially support defen- 
dant’s arguments on this issue. SKF’s Opposition at 10-14; SNR’s 
Memorandum at 13-16. 

This Court has fully addressed these arguments and adheres to its de- 
cision on this issue in Federal-Mogul,17CIT at__, Slip Op. 93-17 at 
31-33, and finds that based on the administrative record in this case, the 
ITA’s failure to address Federal-Mogul’s arguments in regard to and re- 
fusal to factor in any savings attributable to the deferred payment of 
sales expenses when making COS adjustments to FMV was not sup- 
ported by substantial evidence on the record. As a result, this Court re- 
mands this issue to the ITA to explain why, in cases where there was a 
deferred payment of any sales expense in the home market, COS adjust- 
ments to FMV should not be adjusted for the savings realized by paying 
that amount sometime after the obligation to pay was assumed. The ITA 
is directed to explain why any savings resulting from deferred payment 
of sales expenses should or should not be factored into the calculation of 
each type of COS adjustment made to FMV in this review. 


4. Circumstance of Sale Adjustment to Constructed Value: 


Federal-Mogul alleges that the ITA made a COS adjustment to con- 
structed value pursuant to 19 U.S.C. § 1677b(a)(4)(B) (1988) which re- 
moved more in selling expenses than had originally been included in the 
calculation of constructed value in the first place. Federal-Mogul’s Brief 
at 49-51. Federal-Mogul presents no evidence that the ITA has in fact 
done so. Therefore, this Court need not reach this issue. See Asociacion 
Colombiana de Exportadores v. United States, 13 CIT 13, 19 n.8, 704 F. 
Supp. 1114, 1120 n.8 (1989), aff'd on other grounds, 901 F.2d 1089 (Fed. 
Cir. 1990), cert. denied, 111 S.Ct. 136 (1990). 


5. Commission Offset Adjustment to FMV: 

Federal-Mogul challenges the ITA’s implementation of 19 C.F.R. 
§ 353.56(b)(1) (1991) which sets out a special rule allowing an adjust- 
ment to FMV when a respondent pays sales commissions on sales in the 
United States but pays no commissions on sales in the home market. 
Under such circumstances, the ITA will make an adjustment to FMV for 
home market indirect selling expenses up to the level of the commission 
expense removed from USP. 

Federal-Mogul challenges the manner in which the ITA quantifies 
this adjustment to FMV in cases where FMV is compared to ESP. Spe- 
cifically, Federal-Mogul believes that the ITA’s method double-counts 
the portion of the U.S. commission which covers directly related selling 
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expenses which have already been adjusted for in the home market pur- 
suant to 19 C.F.R. § 353.56(a) (1991). In other words, Federal-Mogul al- 
leges that the ITA fails to break out the direct and indirect components 
of the U.S. commissions on ESP sales and adjust FMV only up to the 
amount of the indirect component. As a result, when the ITA deducts 
the full amount of the U.S. commission from FMV indirect expenses, the 
ITA is adjusting for direct expenses such as advertising which it has al- 
ready adjusted for. Federal-Mogul’s Brief at 51-54. 

For a more detailed discussion of Federal-Mogul and defendant’s 
arguments on this issue, see this Court’s decision in Federal-Mogul, 
17CIT at __, Slip Op. 93-17 at 34-37. 

This Court has fully addressed these arguments and adheres to its 
decision on this issue in Federal-Mogul,17CITat__, Slip Op. 93-17 at 
36-37, and finds that in the absence of explicit statutory guidance, the 
ITA’s interpretation of the statue it is charged with administering 
should be given deference. Melamine Chems., Inc. v. United States, 732 
F.2d 924, 928 (Fed. Cir. 1984). Therefore, this Court affirms the ITA’s 
adjustment to FMV for U.S. sales commissions paid on ESP sales. 


6. Antidumping Duty Legal Expenses: 

Federal-Mogul argues that 19 U.S.C. § 1677a(e)(2) (1988) requires 
the ITA to deduct respondent’s antidumping duty related legal fees 
from ESP as “expenses generally incurred by or for the account of the 


exporter in the United States in selling identical or substantially identi- 
cal merchandise.” Federal-Mogul also argues that this court’s holdings 
in Daewoo Elecs. Co. v. United States, 138 CIT 253, 269-70, 712 F. Supp. 
931, 947 (1989), and Zenith Elecs. Corp. v. United States, 15 CIT 

, 770 F. Supp. 648, 651 (1991), were wrongly decided. Federal- 
Mogul’ s Brief at 54-58. 

This Court adheres to its decision on this issue in Federal-Mogul, 
17CIT at __, Slip Op. 93-17 at 38, and finds that the ITA is not re- 
quired to make an adjustment to ESP for antidumping duty related legal 
expenses. 


7. Deduction or Antidumping Duties from USP: 

Federal-Mogul argues that 19 U.S.C. § 1677a(d)(2)(A) (1988) requires 
the ITA to deduct cash deposits of estimated antidumping duties made 
by respondents during the period of review. 19 U.S.C. § 1677a(d)(2)(A) 
states that the ITA must deduct from USP 


the amount, if any, included in such price, attributable to any addi- 
tional costs, charges, and expenses, and United States import du- 
ties, incident to bringing the merchandise from the place of 
shipment in the country of exportation to the place of delivery in the 
United States * * *. 


(Emphasis added); Federal-Mogul’s Brief at 58-61. 

Defendant argues that 19 U.S.C. § 1677a(d)(2)(A) requires the 
deduction of normal import duties and that cash deposits of estimated 
antidumping duties are not normal import duties, that deposits of esti- 
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mated antidumping duties are not selling expenses that should be de- 
ducted and that not deducting estimated antidumping duties from USP 
has been the ITA’s consistent administrative practice. Defendant’s 
Memorandum at 65-69. 

SKF and SNR agree with the ITA’s arguments. SKF’s Opposition at 
24-25; SNR’s Memorandum at 23-26. 

This Court has fully addressed these arguments and adheres to its de- 
cision on this issue in Federal-Mogul, 17 CIT at__, Slip Op. 93-17 at 
40, and finds that 19 U.S.C. § 1677a(d)(2)(A) requires the ITA to deduct 
estimated import duties from USP only to the extent that the actual du- 
ties to be collected can be determined at the time the ITA is calculating 
the current dumping margins. Therefore, the ITA was correct to deduct 
from USP only deposits of the actual normal import duties owed which 
can be accurately determined, and the ITA was correct not to deduct 
cash deposits of estimated antidumping duties, which may not bear any 
relationship to the actual dumping duties owed, from USP. 


8. “All Others” Rate: 


In this administrative review, for manufacturers and exporters who 
were not investigated in the less-than-fair-value (““LTFV”) investiga- 
tion and therefore received the LTFV “all others” cash deposit rate and 
were also not investigated during this administrative review, the ITA 
used the new “all others” rate calculated in this administrative review 
as the new cash deposit rate. Final Results, 56 Fed. Reg. at 31,750. 

Federal-Mogul argues that the ITA’s use of the “all others” rate calcu- 
lated during this administrative review as a new cash deposit rate for 
companies previously subject to the LTFV “all others” rate is not in ac- 
cordance with 19 U.S.C. § 1675(a)(2) (1988) and 19 C.F.R. § 353.22(e)(1) 
(1991). Federal-Mogul’s Brief at 68-73. 

Defendant argues that this Court should refuse to reach the issue of 
the ITA’s use of the new “all others” rate as the cash deposit rate for 
companies which were not subject to review because publication of new 
cash deposit rates in Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From France; et al.; Final Results of An- 
tidumping Duty Administrative Reviews, 57 Fed. Reg. 28,360 (1992), 
has made this issue moot. Defendant’s Memorandum at 75-78. 

Defendant argues that if the Court chooses to address the merits of 
Federal-Mogul’s claim, its use of the new “all others” rate was sup- 
ported by substantial evidence and in accordance with law. Id. at 85-91. 

Defendant-intervenor SKF agrees with defendant’s arguments. 
SKF’s Opposition at 28-29. 

For a more detailed discussion of Federal-Mogul and Defendant’s ar- 
guments on this issue, see this Court’s decision in Federal-Mogul Corp. 
v. United States, 17 CIT ___, Slip Op. 93-83 (May 25, 1993). 

This Court adheres to its decision in Federal-Mogul,17CIT____,Slip 
Op. 93-83, and finds that the ITA’s use of the new “all others” rate cal- 
culated during this administrative review as the cash deposit rate for 
unreviewed companies which received the “all others” rate during the 
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LTFV investigation is not in accordance with law. This case is remanded 
tothe ITA to allow the ITA to reinstate the “all others” cash deposit rate 
from the LTFV investigation for entries made between May 1, 1992 and 
June 23, 1992, which have as yet not become subject to assessment pur- 
suant to a subsequent administrative review. 


CONCLUSION 


In accordance with the foregoing opinion, this case is remanded to the 
ITA to examine the administrative record to determine the exact mone- 
tary amount of VAT paid on each sale in the home market and make 
sure that the amount added to the comparable USP sale pursuant to 
19 U.S.C. § 1677a(d)(1)(C) is less than or equal to this amount, to add 
the full amount of VAT paid in the home market to FMV without adjust- 
ment, to explain why any savings resulting from deferred payment of 
sales expenses should or should not be factored into the calculation of 
each type of COS adjustment made to FMV in this review and to rein- 
state the less-than-fair-value “all others” rate for entries made between 
May 1, 1992 and June 23, 1992, which have as yet not become subject toa 
subsequent administrative review. ITA’s determination is affirmed in 
all other respects. Remand results are due within ninety (90) days of the 
date this opinion is entered. Any comments or responses by the parties 
to the remand results are due within thirty (30) days thereafter. Any re- 
buttal comments are due within fifteen (15) days of the date responses 
or comments are due. 


(Slip Op. 93-95) 


FEDERAL-MoGuL Corp., PLAINTIFF, AND TORRINGTON Co., PLAINTIFF- 
INTERVENOR Uv. UNITED STATES, DEFENDANT, AND SKF USA Inc., SKF 
INDUSTRIE, S.P.A., AND FAG CuscINETT!I S.P.A., DEFENDANT-INTERVENORS 


Court No. 91-07-00532 


Plaintiff challenges the following actions by the Department of Commerce, Interna- 
tional Trade Administration (“ITA”), alleging that these actions were unsupported by 
substantial evidence on the administrative record and not in accordance with law: the 
ITA’s (1) use of a methodology for adjusting United States price (“USP”) and Foreign 
Market Value (“FMV”) for Italy’s value added tax (“VAT”) that failed to measure the tax 
incidence or “pass through” of the tax to the consumer in the home market, that granted a 
circumstance of sale (“COS”) adjustment to FMV to achieve tax neutrality, the incorrect 
calculation of the tax base for U.S. sales and the failure to impose a cap on the VAT adjust- 
ment to USP; (2) method of calculating cash deposit rates for estimated duties; (3) failure 
to adjust home market selling expenses for delayed payment of the expenses; (4) adjust- 
ment of constructed value for differences in COS; (5) treatment of U.S. sales commissions; 
(6) failure to deduct antidumping duty related legal expenses from exporter’s sales price 
(“ESP”); (7) failure to deduct estimated antidumping duties from USP; (8) use of the “all 
others” rate calculated during this administrative review as the cash deposit rate for com- 
panies not examined during this review; and (9) an alleged computer error in regard to 
RIV-SKF’s dumping margin. 
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Held: This case is remanded to the ITA to examine the administrative record to deter- 
mine the exact monetary amount of VAT paid on each sale in the home market and to 
make sure that the amount added to the comparable USP sale pursuant to 19 U.S.C. 
§ 1677a(d)(1)(C) (1988) is less than or equal to this amount, to add the full amount of VAT 
paid on each sale in the home market to FMV without adjustment, to explain why any sav- 
ings resulting from deferred payment of sales expenses should or should not be factored 
into the calculation of each type of COS adjustment made to FMV in this review, to rein- 
state the less-than-fair-value “all others” rate for entries made between May 1, 1992 and 
June 23, 1992, which entries have as yet not become subject to liquidation pursuant to a 
subsequent administrative review, and to correct the computer errors in regard to RIV- 
SKF’s dumping margin. ITA’s determination is affirmed in all other respects. 

[Plaintiff's motion for judgment on the agency record granted in part; case remanded. ] 


(Dated June 4, 1993) 


Frederick L. Ikenson, P.C. (Frederick L. Ikenson, J. Eric Nissley and Larry Hampel) for 
plaintiff Federal-Mogul Corporation. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr., 
William A. Fennell, Wesley K. Caine, Christopher J. Callahan and Myron A. Brilliant) for 
plaintiff-intervenor The Torrington Company. 

Stuart E. Schiffer, Acting Assistant Attorney General; David M. Cohen, Director, 
Commercial Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. 
Melnbrencis); of counsel: John D. McInerney, Acting Deputy Chief Counsel for Import 
Administration, Dean A. Pinkert, Stephen J. Claeys, Douglas S. Cohen and D. Michael 
Kaye, Attorney-Advisors, Office of the Chief Counsel for Import Administration, U.S. 
Department of Commerce, for defendant. 

Howrey & Simon (Herbert C. Shelley, Scott A. Scheele, Alice A. Kipel, Thomas J. Trendl 
and Juliana M. Cofrancesco) for defendant-intervenors SKF USA Inc. and SKF Industrie, 


S.p.A. 

Grunfeld, Desiderio, Lebowitz & Silverman (Max F. Schutzman, David L. Simon, 
Andrew B. Schroth and Matthew L. Pascocello) for defendant-intervenor FAG Cuscinetti 
S.p.A. 


OPINION 


Tsouca.as, Judge: Plaintiff, Federal-Mogul Corporation (“Federal- 
Mogul”), commenced this action to challenge certain aspects of the De- 
partment of Commerce, International Trade Administration’s (“ITA”) 
final results in the first administrative review of imports of antifriction 
bearings from Italy. Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From Italy; Final Results of Antidumping 
Duty Administrative Reviews (“Final Results”), 56 Fed. Reg. 31,751 
(1991). Substantive issues raised by the parties in the underlying ad- 
ministrative proceeding were addressed by the ITA in the issues appen- 
dix to Antifriction Bearings (Other Than Tapered Roller Bearings) and 
Parts Thereof From the Federal Republic of Germany; Final Results of 
Antidumping Duty Administrative Review (“Issues Appendix”), 56 Fed. 
Reg. 31,692 (1991). 


BACKGROUND 


On June 11, 1990, the ITA initiated an administrative review of im- 
ports of ball bearings, cylindrical roller bearings and parts thereof from 
Italy. Antifriction Bearings (Other Than Tapered Roller Bearings) and 
Parts Thereof From the Federal Republic of Germany France, Italy, 
Japan, Romania, Singapore, Sweden Thailand and the United King- 
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dom Initiation of Antidumping Administrative Reviews, 55 Fed. Reg. 
23,575 (1990). 

On March 15, 1991, the ITA published its preliminary determination 
in the administrative review. Antifriction Bearings (Other Than Ta- 
pered Roller Bearings) and Parts thereof from Italy; Preliminary Re- 
sults of Antidumping Duty Administrative Reviews and Partial 
Termination of Administrative Reviews, 56 Fed. Reg. 11,181 (1991). 

On July 11, 1991, the ITA published its Final Results in this proceed- 
ing. Final Results, 56 Fed. Reg. 31,751. 

Federal-Mogul has challenged the following actions by the ITA alleg- 
ing that these actions were unsupported by substantial evidence on the 
administrative record and not in accordance with law: the ITA’s (1) use 
of a methodology for adjusting United States price (“USP”) and Foreign 
Market Value (“FMV”) for Italy’s value added tax (“VAT”) that failed to 
measure the tax incidence or “pass through” of the tax to the consumer 
in the home market, that granted a circumstance of sale (“COS”) adjust- 
ment to FMV to achieve tax neutrality, the incorrect calculation of the 
tax base for U.S. sales and the failure to impose a cap on the VAT adjust- 
ment to USP; (2) method of calculating cash deposit rates for estimated 
duties; (3) failure to adjust home market selling expenses for delayed 
payment of the expenses; (4) adjustment of constructed value for differ- 
ences in COS; (5) treatment of U.S. sales commissions; (6) failure to de- 
duct antidumping duty related legal expenses from the exporter’s sales 
price (“ESP”); (7) failure to deduct estimated antidumping duties from 
USP; (8) use of the “all others” rate calculated during this administra- 
tive review as the new cash deposit rate for companies not examined 
during this review; and (9) an alleged computer error in regard to RIV- 
SKF’s dumping margin. Federal-Mogul Corporation’s Brief in Support 
of its Motion for Judgment on the Agency Record (“Federal-Mogul’s 
Brief”) at 5-74. 


DISCUSSION 


The Court’s jurisdiction over this matter is derived from 19 U.S.C. 
§ 1516a(a)(2) (1988) and 28 U.S.C. § 1581(c) (1988). 

A final determination by the ITA in an administrative proceeding will 
be sustained unless that determination is “unsupported by substantial 
evidence on the record, or otherwise not in accordance with law.” 
19U.S.C. § 1516a(b)(1)(B) (1988). Substantial evidence is “relevant evi- 
dence as a reasonable mind might accept as adequate to support a con- 
clusion.” Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938); 
Alhambra Foundry Co. v. United States, 12 CIT 3438, 345, 685 F. Supp. 
1252, 1255 (1988). 


1. Treatment of VAT: 

Federal-Mogul challenges the ITA’s use of a methodology for adjust- 
ing USP and FMV for Italy’s VAT that failed to measure the tax inci- 
dence or “pass through” of the tax to the consumer in the home market, 
that granted a COS adjustment to FMV to achieve tax neutrality, the in- 
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correct calculation of the tax base for U.S. sales and the failure to impose 
a cap on the VAT adjustment to USP. Federal-Mogul’s Brief at 5-43. 

Defendant argues that its actions were supported by substantial evi- 
dence on the administrative record and otherwise in accordance with 
law. Defendant’s Memorandum in Opposition to Plaintiff’s Motion for 
Judgment Upon the Agency Record (“Defendant’s Memorandum”) at 
4-55. 

Defendant-intervenors, SKF USA Inc. and SKF Industrie, S.p.A. 
(“SKF”) and FAG Cuscinetti, S.p.A. (“FAG”), essentially support defen- 
dant’s arguments on these issues. Opposition of SKF USA Inc. and SKF 
Industrie, S.p.A. to Federal-Mogul’s Motion for Judgment on the Agency 
Record (“SKF’s Opposition”) at 5-10; Memorandum of Defendant-in- 
tervenor FAG Cuscinetti S.p.A. in Opposition to Plaintiff's Motion for 
Judgment Upon the Agency Record (“FAG’s Memorandum”) at 8-12. 

For a more detailed discussion of Federal-Mogul and defendant’s ar- 
guments on these issues, see this Court’s decision in Federal-Mogul 
Corp. v. United States, 17CIT__,__, Slip Op. 9317 at 8-24 (Feb. 4, 
1993). 

This Court has fully addressed these arguments and adheres to its de- 
cision on these issues in Federal-Mogul,17CIT at ___,__, Slip Op. 
93-17 at 13-15, 20-24. This Court finds that the ITA’s determination 
that 19 U.S.C. § 1677a(d)(1)(C) does not require the ITA to conduct an 
analysis of tax incidence in the Italian antifriction bearings market and 
that the ITA’s use of the net USP including profit as the tax base is rea- 
sonable and supported by law. In addition, this Court remands this case 
to the ITA to allow the ITA to add the full amount of VAT paid on home 
market sales to FMV without adjustment and for the ITA to examine the 
administrative record to determine the exact monetary amount of VAT 
paid on each sale in the home market and make sure that the amount 
added to the comparable USP sale is less than or equal to this amount in 
conformity with this Court’s opinion in Federal-Mogul,17CITat__, 
___, Slip Op. 93-17 at 14-15, 22-24. 


2. Calculation of Cash Deposit Rates: 


In this administrative review, the ITA used two different methodolo- 
gies for the actual calculation of dumping margins in cases where ESP 
sales were used: one for assessing duties on entries covered by the re- 
view, and the other for setting the cash deposit rate on future entries of 
the subject merchandise. Final Results, 56 Fed. Reg. at 31,753-54; 
Issues Appendix, 56 Fed. Reg. at 31,698-702. To calculate the assess- 
ment rate for ESP sales, the ITA “divide[d] the total PUDD [potential 
uncollected dumping duties — calculated as the total difference between 
foreign market value and U.S. price for an exporter] for the reviewed 
sales by the total entered value of those reviewed sales * * *.” Issues Ap- 
pendix, 56 Fed. Reg. at 31,698-99 (emphasis added). To calculate the es- 
timated cash deposit rate for ESP sales, the ITA “divided the total 
PUDD for each exporter by the total net U.S. price for that exporter’s 
sales * * *.” Id. at 31,699 (emphasis added). 
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Federal-Mogul argues that the ITA’s use of a methodology which re- 
sults in an estimated cash deposit rate different from the assessment 
duty rate was unsupported by substantial evidence on the record and 
not in accordance with law. Federal-Mogul’s Brief at 61-68. 

Defendant argues that its actions were supported by substantial evi- 
dence on the administrative record and otherwise in accordance with 
law. Defendant’s Memorandum at 78-85. In addition, defendant argues 
that this issue is moot because of the publication of superseding cash 
deposit rates in Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From France; et al.; Final Results of An- 
tidumping Duty Administrative Reviews, 57 Fed. Reg. 28,360 (1992). 
Defendant’s Memorandum at 75-58. 

Defendant-intervenors SKF and FAG essentially support defen- 
dant’s arguments on this issue. SKF’s Opposition at 25-28; FAG’s 
Memorandum at 26-32. 

For a more detailed discussion of Federal-Mogul and defendant’s 
arguments on this issue, see this Court’s decision in Federal-Mogul, 
17CIT at__, Slip Op. 93-17 at 24-26. 

The Court agrees with the defendant that this issue is now moot. 
However, the Court directs the defendant to this Court’s decision on this 
issue in Federal-Mogul, 17 CIT at ___, Slip Op. 93-17 at 26-29. 


3. Payment of Home Market Selling Expenses: 


Federal-Mogul argues that, in instances where the ITA granted a re- 
spondent a COS adjustment for expenses related to sales of the subject 
merchandise in the home market that were made on a delayed payment 
basis, the ITA should be required to grant an adjustment in the amount 
of the expense “paid out minus the savings realized by paying that 
amount sometime after the obligation to pay was incurred.” Federal- 
Mogul’s Brief at 45. Federal-Mogul states that the ITA addressed only 
discounts and rebates and not other COS adjustments when discussing 
Federal-Mogul’s arguments on this issue in the Final Results, that the 
ITA’s arguments in regard to discounts and rebates make no sense and 
that the ITA’s attempts to distinguish adjustments for credit and inven- 
tory carrying costs as opposed to adjustments for other sales expenses 
have no support. Jd. at 44-49. 

In the Final Results, the ITA stated: 


As the Department stated in Color Television Receivers, Except 
Video Monitors, From Taiwan, 55 FR 47093, 47094 (1990), any sav- 
ings resulting from the deferred payment of a discount or rebate 
would have been taken into account by the seller in setting the 
terms of the discount or rebate. Therefore, it is unnecessary to ad- 
just the “actual cost” to the seller. This is in contrast to credit costs 
or inventory carrying costs, which are imputed costs, where the 
seller does not know how long it will take for a customer to pay or 
how long he will store merchandise before it is sold. 


Issues Appendix, 56 Fed. Reg. at 31,718. 
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Defendant argues that the above analysis “is clearly applicable also to 
other expenses paid in the home market because they are likely to al- 
ready incorporate a factor for delayed payment.” Defendant’s Memoran- 
dum at 56. Defendant argues that the ITA should be allowed to follow its 
past practice of making adjustments to FMV for selling expenses as re- 
corded in a respondent’s financial accounts. Jd. Defendant also argues 
that it would be extremely burdensome to require the ITA to make these 
delayed payment adjustments and that, in fairness, these types of ad- 
justments would also have to be made for USP selling expenses, further 
increasing the burden on the ITA. Jd. 

Defendant-intervenors SKF and FAG essentially support defen- 
dant’s arguments on this issue. SKF’s Opposition at 10-15; FAG’s 
Memorandum at 13-16. 

This Court has fully addressed these arguments and adheres to its de- 
cision on this issue in Federal-Mogul, 17 CIT at , Slip Op. 93-17 at 
31-33, and finds that based on the administrative record in this case, the 
ITA’s failure to address Federal-Mogul’s arguments in regard to and re- 
fusal to factor in any savings attributable to the deferred payment of 
sales expenses when making COS adjustments to FMV was not sup- 
ported by substantial evidence on the record. As a result, this Court re- 
mands this issue to the ITA to explain why, in cases where there was a 
deferred payment of any sales expense in the home market, COS adjust- 
ments to FMV should not be adjusted for the savings realized by paying 


that amount sometime after the obligation to pay was assumed. The ITA 
is directed to explain why any savings resulting from deferred payment 
of sales expenses should or should not be factored into the calculation of 
each type of COS adjustment made to FMV in this review. 


4. Circumstance of Sale Adjustment to Constructed Value: 

Federal-Mogul alleges that the ITA made a COS adjustment to con- 
structed value pursuant to 19 U.S.C. § 1677b(a)(4)(B) (1988) which re- 
moved more in selling expenses than had originally been included in the 
calculation of constructed value. Federal-Moguls Brief at 49-51. Fed- 
eral-Mogul presents no evidence that the ITA has in fact done so. There- 
fore, this Court need not reach this issue. See Asociacion Colombiana de 
Exportadores v. United States, 13 CIT 13, 19 n.8, 704 F. Supp. 1114, 
1120 n.8 (1989), aff’d on other grounds, 901 F.2d 1089 (Fed. Cir. 1990), 
cert. denied, 111 S.Ct. 136 (1990). 


5. Commission Offset Adjustment to FMV: 

Federal-Mogul challenges the ITA’s implementation of 19 C.F.R. 
§ 353.56(b)(1) (1991) which sets out a special rule allowing an adjust- 
ment to FMV when a respondent pays sales commissions on sales in the 
United States but pays no commissions on sales in the home market. 
Under such circumstances, the ITA will make an adjustment to FMV for 
home market indirect selling expenses up to the level of the commission 
expense removed from USP. 
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Federal-Mogul challenges the manner in which the ITA quantifies 
this adjustment to FMV in cases where FMV is compared to ESP. Spe- 
cifically, Federal-Mogul believes that the ITA’s method double-counts 
the portion of the U.S. commission which covers directly related selling 
expenses which have already been adjusted for in the home market pur- 
suant to 19 C.F.R. § 353.56(a) (1991). In other words, Federal-Mogul al- 
leges that the ITA fails to break out the direct and indirect components 
of the U.S. commissions on ESP sales and adjust FMV only up to the 
amount of the indirect component. As a result, when the ITA deducts 
the full amount of the U.S. commission from FMV indirect expenses, the 
ITA is adjusting for direct expenses such as advertising which it has al- 
ready adjusted for. Federal-Mogul’s Brief at 51-54. 

For a more detailed discussion of Federal-Mogul and defendant’s 
arguments on this issue, see this Court’s decision in Federal-Mogul, 
17CIT at__, Slip Op. 93-17 at 34-37. 

This Court has fully addressed these arguments and adheres to its de- 
cision on this issue in Federal-Mogul, 17 CIT at__, Slip Op. 93-17 at 
36-37, and finds that in the absence of explicit statutory guidance, the 
ITA’s interpretation of the statue it is charged with administering 
should be given deference. Melamine Chems., Inc. v. United States, 732 
F.2d 924, 928 (Fed. Cir. 1984). Therefore, this Court affirms the ITA’s 
adjustment to FMV for U.S. sales commissions paid on ESP sales. 


6. Antidumping Duty Legal Expenses: 

Federal-Mogul argues that 19 U.S.C. § 1677a(e)(2) (1988) requires 
the ITA to deduct respondent’s antidumping duty related legal fees 
from ESP as “expenses generally incurred by or for the account of the 
exporter in the United States in selling identical or substantially identi- 
cal merchandise.” Federal-Mogul also argues that this court’s holdings 
in Daewoo Elecs. Co. v. United States, 13 CIT 253, 269-70, 712 F. Supp. 
931, 947 (1989), and Zenith Elecs. Corp. v. United States, 15 CIT __, 
___, 770 F. Supp. 648, 651 (1991), were wrongly decided. Federal- 
Mogul’s Brief at 54-58. 

This Court adheres to its decision on this issue in Federal-Mogul, 
17CIT at __, Slip Op. 93-17 at 38, and finds that the ITA is not re- 
quired to make an adjustment to ESP for antidumping duty related legal 
expenses. 


7. Deduction of Antidumping Duties from USP: 
Federal-Mogul argues that 19 U.S.C. § 1677a(d)(2)(A) (1988) requires 
the ITA to deduct cash deposits of estimated antidumping duties made 
by respondents during the period of review. 19 U.S.C. § 1677a(d)(2)(A) 
states that the ITA must deduct from USP 
the amount, if any, included in such price, attributable to any addi- 
tional costs, charges, and expenses, and United States import du- 
ties, incident to bringing the merchandise from the place of 
shipment in the country of exportation to the place of delivery in the 
United States * * *. 

(Emphasis added); Federal-Mogul’s Brief at 58-61. 
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Defendant argues that 19 U.S.C. § 1677a(d)(2)(A) requires the 
deduction of normal import duties and that cash deposits of estimated 
antidumping duties are not normal import duties, that deposits of esti- 
mated antidumping duties are not selling expenses that should be de- 
ducted and that not deducting estimated antidumping duties from USP 
has been the ITA’s consistent administrative practice. Defendant’s 
Memorandum at 65-69. 

SKF and FAG agree with the ITA’s arguments. SKF’s Opposition at 
24-25; FAG’s Memorandum at 23-26. 

This Court has fully addressed these arguments and adheres to its de- 
cision on this issue in Federal-Mogul,17CIT at __, Slip Op. 93-17 at 
40, and finds that 19 U.S.C. § 1677a(d)(2)(A) requires the ITA to deduct 
estimated import duties from USP only to the extent that the actual du- 
ties to be collected can be determined at the time the ITA is calculating 
the current dumping margins. Therefore, the ITA was correct to deduct 
from USP only deposits of the actual normal import duties owed which 
can be accurately determined, and the ITA was correct not to deduct 
cash deposits of estimated antidumping duties, which may not bear any 
relationship to the actual dumping duties owed, from USP. 


8. “All Others” Rate: 


In this administrative review, for manufacturers and exporters who 
were not investigated in the less-than-fair-value (“LTFV”) investiga- 
tion and therefore received the LTF'V “all others” cash deposit rate and 
were also not investigated during this administrative review, the ITA 
used the new “all others” rate calculated in this administrative review 
as the new cash deposit rate. Final Results, 56 Fed. Reg. at 31,753. 

Federal-Mogul argues that the ITA’s use of the “all others” rate calcu- 
lated during this administrative review as a new cash deposit rate for 
companies previously subject to the LTF'V “all others” rate is not in ac- 
cordance with 19 U.S.C. § 1675(a)(2) (1988) and 19 C.F.R. § 353.22(e)(1) 
(1991). Federal-Mogul’s Brief at 68-73. 

Defendant argues that this Court should refuse to reach the issue of 
the ITA’s use of the new “all others” rate as the cash deposit rate for 
companies which were not subject to review because publication of new 
cash deposit rates in Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From France; et al.; Final Results of An- 
tidumping Duty Administrative Reviews, 57 Fed. Reg. 28,360 (1992), 
has made this issue moot. Defendant’s Memorandum at 75-78. 

Defendant argues that if the Court chooses to address the merits of 
Federal-Mogul’s claim, its use of the new “all others” rate was sup- 
ported by substantial evidence and in accordance with law. Id. at 85-92. 

Defendant-intervenor SKF agrees with defendant’s arguments. 
SKF’s Opposition at 28-29. 

For a more detailed discussion of Federal-Mogul and defendant’s ar- 
guments on this issue, see this Court’s decision in Federal-Mogul Corp. 
v. United States, 17CIT __, Slip Op. 93-83 (May 25, 1993). 
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This Court adheres to its decision in Federal Mogul, 17 CIT , Slip 
Op. 93-83, and finds that the ITA’s use of the new “all others” rate cal- 
culated during this administrative review as the cash deposit rate for 
unreviewed companies which received the “all others” rate during the 
LTFV investigation is not in accordance with law. This case is remanded 
tothe ITA to allow the ITA to reinstate the “all others” cash deposit rate 
from the LTFV investigation for entries made between May 1, 1992 and 
June 23, 1992, which have as yet not become subject to assessment pur- 
suant to a subsequent administrative review. 


9. Computer Error in RIV-SKF’s Dumping Margin: 

Federal-Mogul alleges that the ITA committed an inadvertent com- 
puter programming error in regard to the calculation of final foreign 
market values for certain of RIV-SKF’s purchase price transactions 
by twice deducting RIV-SKF’s home market commissions from FMV. 
Federal-Mogul’s Brief at 73-74. 

Defendant agrees with Federal-Mogul that the ITA did commit the 
alleged error and requests this Court to remand this issue to the ITA 
for correction when the Court remands this case for final disposition. 
Defendant’s Memorandum at 91-92. 

Defendant-intervenor SKF defers to defendant’s judgment on 
whether a remand on this issue is necessary. SKF’s Opposition at 29. 

Since this Court is remanding this case to the ITA to correct other er- 


rors in the Final Results, there is no reason to delay remand in regard to 
this computer error. Therefore, this Court remands this issue to the ITA 
to correct the error in final foreign market values for certain of RIV- 
SKF’s purchase price transactions. 


CONCLUSION 


In accordance with the foregoing opinion, this case is remanded to 
the ITA to examine the administrative record to determine the exact 
monetary amount of VAT paid on each sale in the home market and 
make sure that the amount added to the comparable USP sale pursuant 
to 19 U.S.C. § 1677a(d)(1)(C) is less than or equal to this amount, to add 
the full amount of VAT paid in the home market to FMV without adjust- 
ment, to explain why any savings resulting from deferred payment 
of sales expenses should or should not be factored into the caiculation 
of each type of COS adjustment made to FMV in this review, to rein- 
state the less-than-fair-value “all others” rate for entries made between 
May 1, 1992 andJune 23, 1992, which have as yet not become subject toa 
subsequent administrative review, and to correct the computer error in 
regard to RIV-SKF’s dumping margin. ITA’s determination is affirmed 
in all other respects. Remand results are due within ninety (90) days of 
the date this opinion is entered. Any comments or responses by the par- 
ties to the remand results are due within thirty (30) days thereafter. Any 
rebuttal comments are due within fifteen (15) days of the date responses 
or comments are due. 
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OPINION 


TsoucaLas, Judge: Plaintiff, Federal-Mogul Corporation (“Federal- 
Mogul”), commenced this action to challenge certain aspects of the De- 
partment of Commerce, International Trade Administration’s (“ITA”) 
final results in the first administrative review of imports of antifriction 
bearings from the Federal Republic of Germany. Antifriction Bearings 
(Other Than Tapered Roller Bearings) and Parts Thereof From the Fed- 
eral Republic of Germany; Final Results of Antidumping Duty Adminis- 
trative Review (“Final Results”), 56 Fed. Reg. 31,692 (1991). 


BACKGROUND 


On June 11, 1990, the ITA initiated an administrative review of im- 
ports of ball bearings, cylindrical roller bearings, spherical plain bear- 
ings and parts thereof from the Federal Republic of Germany. 
Antifriction Bearings Other Than Tapered Roller Bearings) and Parts 
Thereof From the Federal Republic of Germany, France, Italy, Japan, 
Romania, Singapore, Sweden, Thailand and the United Kingdom In- 
itiation of Antidumping Administrative Reviews, 55 Fed. Reg. 23,575 
(1990). 

On March 15, 1991, the ITA published its preliminary determination 
in the administrative review. Antifriction Bearings (Other Than Ta- 
pered Roller Bearings) and Parts Thereof from the Federal Republic of 
Germany; Preliminary Results of Antidumping Duty Administrative 
Reviews and Partial Termination of Administrative Reviews, 56 Fed. 
Reg. 11,200 (1991). 

On July 11, 1991, the ITA published its Final Results in this proceed- 
ing. Final Results, 56 Fed. Reg. 31,692. 

Federal-Mogul has challenged the following actions by the ITA alleg- 
ing that these actions were unsupported by substantial evidence on the 
administrative record and not in accordance with law: the ITA’s (1) use 
of a methodology for adjusting United States price (“USP”) and Foreign 
Market Value (“FMV”) for Germany’s value added tax (“VAT”) that 
failed to measure the tax incidence or “pass through” of the tax to the 
consumer in the home market, that granted a circumstance of sale 
(“COS”) adjustment to FMV to achieve tax neutrality, the incorrect cal- 
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culation of the tax base for U.S. sales and the failure to impose a cap on 
the VAT adjustment to USP; (2) method of calculating cash deposit 
rates for estimated duties; (3) failure to adjust home market selling ex- 
penses for delayed payment of the expenses; (4) adjustment of con- 
structed value for differences in COS; (5) treatment of U.S. sales 
commissions; (6) failure to deduct antidumping duty related legal ex- 
penses from the exporter’s sales price (“ESP”); (7) failure to deduct esti- 
mated antidumping duties from USP; (8) use of the “all others” rate 
calculated during this administrative review as the new cash deposit 
rate for companies not examined during this review; and (9) alleged 
computer errors in regard to SKF GmbH and INA Walzlager Schaeffler 
KG’s dumping margins. Federal-Mogul Corporation’s Brief in Support 
of its Motion for Judgment on the Agency Record (“Federal-Mogul’s 
Brief”) at 5-76. 


DISCUSSION 


The Court’s jurisdiction over this matter is derived from 19 U.S.C. 
§ 1516a(a)(2) (1988) and 28 U.S.C. § 1581(c) (1988). 

A final determination by the ITA in an administrative proceeding will 
be sustained unless that determination is “unsupported by substantial 
evidence on the record, or otherwise not in accordance with law.” 
19 U.S.C. § 1516a(b)(1)(B) (1988). Substantial evidence is “relevant evi- 


dence as a reasonable mind might accept as adequate to support a con- 
clusion.” Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938); 
Alhambra Foundry Co. v. United States, 12 CIT 343, 345, 685 F. Supp. 
1252, 1255 (1988). 


1. Treatment of VAT: 


Federal-Mogul challenges the ITA’s use of a methodology for adjust- 
ing USP and FMV for Germany’s VAT that failed to measure the tax in- 
cidence or “pass through” of the tax to the consumer in the home 
market, that granted a COS adjustment to FMV to achieve tax neutral- 
ity, the incorrect calculation of the tax base for U.S. sales and the failure 
to impose a cap on the VAT adjustment to USP. Federal-Mogul’s Brief 
at 5-43. 

Defendant argues that its actions were supported by substantial evi- 
dence on the administrative record and otherwise in accordance with 
law. Defendant’s Memorandum in Opposition to Plaintiff’s Motion for 
Judgment Upon the Agency Record (“Defendant’s Memorandum”) at 
4-56. 

Defendant-intervenors, SKF USA Inc. and SKF GmbH (“SKF”), 
NTN Bearing Corporation of America and NTN Kugellagerfabrik 
(Deutschland) GmbH (“NTN”), GMN Georg Muller Nurnberg AG 
(“GMN”) and FAG Kugelfischer Georg Schafer KGaA (“FAG”), essen- 
tially support defendant’s arguments on these issues. Opposition of 
SKF USA Inc. and SKF GmbH to Federal-Mogul’s Motion for Judgment 
on the Agency Record (“SKF’s Opposition”) at 5-10; Response Brief of 
Defendant-intervenor NTN Bearing Corporation of America and NTN 
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Kugellagerfabrik (Deutschland) GmbH (“NTN’s Response”) at 9-23; 
Memorandum of Defendant-intervenor GMN Georg Muller Nurnberg 
AG in Opposition to Plaintiff's Motion for Judgment Upon the Agency 
Record (“GMN’s Memorandum”) at 8-12; Memorandum of Defendant- 
intervenor FAG Kugelfischer Georg Schafer KGaA in Opposition to 
Plaintiff's Motion for Judgment Upon the Agency Record (“FAG’s 
Memorandum”) at 8-12. 

For a more detailed discussion of Federal-Mogul and defendant’s ar- 
guments on these issues, see this Court’s decision in Federal-Mogul 
Corp. v. United States, 17CIT__,_ _, Slip Op. 9317 at 8-24 (Feb. 4, 
1993). 

This Court has fully addressed these arguments and adheres to its de- 
cision on these issues in Federal-Mogul, 17 CIT at___, Slip Op. 93-17 
at 13-15, 20-24. This Court finds that the ITA’s determination that 
19 U.S.C. § 1677a(d)(1)(C) does not require the ITA to conduct an analy- 
sis of tax incidence in the German antifriction bearings market and that 
the ITA’s use of the net USP including profit as the tax base is reason- 
able and supported by law. In addition, this Court remands this case to 
the ITA to allow the ITA to add the full amount of VAT paid on home 
market sales to FMV without adjustment and for the ITA to examine the 
administrative record to determine the exact monetary amount of VAT 
paid on each sale in the home market and make sure that the amount 


added to the comparable USP sale is less than or equal to this amount in 
conformity with this Court’s opinion in Federal-Mogul, 17 CIT at ; 
, Slip Op. 93-17 at 14-15, 22-24. 


2. Calculation of Cash Deposit Rates: 

In this administrative review, the ITA used two different methodolo- 
gies for the actual calculation of dumping margins in cases where ESP 
sales were used: one for assessing duties on entries covered by the re- 
view, and the other for setting the cash deposit future entries of the sub- 
ject merchandise. Final Results, 56 Fed. Reg. at 31,693-95, 31,698—702. 
To calculate the assessment rate for ESP sales, the ITA “divide[d] the 
total PUDD [potential uncollected dumping duties — calculated as the 
total difference between foreign market value and U.S. price for an ex- 
porter] for the reviewed sales by the total entered value of those reviewed 
sales * * *,” Final Results, 56 Fed. Reg. at 31,698-99 (emphasis added). 
To calculate the estimated cash deposit rate for ESP sales, the ITA “di- 
vided the total PUDD for each exporter by the total net U.S. price for 
that exporter’s sales * * *.” Id. at 31,699 (emphasis added). 

Federal-Mogul argues that the ITA’s use of a methodology which re- 
sults in an estimated cash deposit rate different from the assessment 
duty rate was unsupported by substantial evidence on the record and 
not in accordance with law. Federal-Mogul’s Brief at 61-68. 

Defendant argues that its actions were supported by substantial evi- 
dence on the administrative record and otherwise in accordance with 
law. Defendant’s Memorandum at 79-86. In addition, defendant argues 
that this issue is moot because of the publication of superseding cash 
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deposit rates in Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From France; et al.; Final Results of An- 
tidumping Duty Administrative Reviews, 57 Fed. Reg. 28,360 (1992). 
Defendant’s Memorandum at 76-79. 

Defendant-intervenors SKF, NTN, GMN and FAG essentially sup- 
port defendant’s arguments on this issue. SKF’s Opposition at 25-28; 
NTN’s Response at 29-33; GMN’s Memorandum at 26-32; FAG’s 
Memorandum at 26-32. 

For a more detailed discussion of Federal-Mogul and defendant’s 
arguments on this issue, see this Court’s decision in Federal-Mogul, 
17CIT at __, Slip Op. 93-17 at 24-26. 

The Court agrees with the defendant that this issue is now moot. 
However, the Court directs the defendant to this Court’s decision on this 
issue in Federal-Mogul, 17 CIT at__, Slip Op. 93-17 at 26-29. 


3. Delayed Payment of Home Market Selling Expenses: 


Federal-Mogul argues that, in instances where the ITA granted a re- 
spondent a COS adjustment for expenses related to sales of the subject 
merchandise in the home market that were made on a delayed payment 
basis, the ITA should be required to grant an adjustment in the amount 
of the expense “paid out minus the savings realized by paying that 
amount sometime after the obligation to pay was incurred.” Federal- 
Mogul’s Brief at 45. Federal-Mogul states that the ITA addressed only 
discounts and rebates and not other COS adjustments when discussing 
Federal-Mogul’s arguments on this issue in the Final Results, that the 
ITA’s arguments in regard to discounts and rebates make no sense and 
that the ITA’s attempts to distinguish adjustments for credit and inven- 
tory carrying costs as opposed to adjustments for other sales expenses 
have no support. Jd. at 44-49. 

In the Final Results, the ITA stated: 


As the Department stated in Color Television Receivers, Except 
Video Monitors, From Taiwan, 55 FR 47093, 47094 (1990), any sav- 
ings resulting from the deferred payment of a discount or rebate 
would have been taken into account by the seller in setting the 
terms of the discount or rebate. Therefore, it is unnecessary to ad- 
just the “actual cost” to the seller. This is in contrast to credit costs 
or inventory carrying costs, which are imputed costs, where the 
seller does not know how long it will take for a customer to pay or 
how long he will store merchandise before it is sold. 


Final Results, 56 Fed. Reg. at 31,718. 

Defendant argues that the above analysis “is clearly applicable also to 
other expenses paid in the home market because they are likely to al- 
ready incorporate a factor for delayed payment.” Defendant’s Memoran- 
dum at 57. Defendant argues that the ITA should be allowed to follow its 
past practice of making adjustments to FMV for selling expenses as re- 
corded in a respondent’s financial accounts. Jd. Defendant also argues 
that it would be extremely burdensome to require the ITA to make these 
delayed payment adjustments and that, in fairness, these types of ad- 
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justments would also have to be made for USP selling expenses, further 
increasing the burden on the ITA. Id. 

Defendant-intervenors SKF, NTN, GMN and FAG essentially sup- 
port defendant’s arguments on this issue. SKF’s Opposition at 10-15; 
NTN’s Response at 22-23; GMN’s Memorandum at 13-16; FAG’s 
Memorandum at 13-16. 

This Court has fully addressed these arguments and adheres to its de- 
cision on this issue in Federal-Mogul,17CIT at___, Slip Op. 93-17 at 
31-33, and finds that based on the administrative record in this case, the 
ITA’s failure to address Federal-Mogul’s arguments in regard to and re- 
fusal to factor in any savings attributable to the deferred payment of 
sales expenses when making COS adjustments to FMV was not sup- 
ported by substantial evidence on the record. As a result, this Court re- 
mands this issue to the ITA to explain why, in cases where there was a 
deferred payment of any sales expense in the home market, COS adjust- 
ments to FMV should not be adjusted for the savings realized by paying 
that amount sometime after the obligation to pay was assumed. The ITA 
is directed to explain why any savings resulting from deferred payment 
of sales expenses should or should not be factored into the calculation of 
each type of COS adjustment made to FMV in this review. 


4. Circumstance of Sale Adjustment to Constructed Value: 


Federal-Mogul alleges that the ITA made a COS adjustment to con- 
structed value pursuant to 19 U.S.C. § 1677b(a)(4)(B) (1988) which re- 
moved more in selling expenses than had originally been included in the 
calculation of constructed value. Federal-Mogul’s Brief at 49-51. Fed- 
eral-Mogul presents no evidence that the ITA has in fact done so. There- 
fore, this Court need not reach this issue. See Asociacion Colombiana de 
Exportadores v. United States, 13 CIT 13, 19 n.8, 704 F. Supp. 1114, 
1120 n.8 (1989), aff'd on other grounds, 901 F.2d 1089 (Fed. Cir. 1990), 
cert. denied, 111 S.Ct. 136 (1990). 


5. Commission Offset Adjustment to FMV: 


Federal-Mogul challenges the ITA’s implementation of 19 C.F.R. 
§ 353.56(b)(1) (1991) which sets out a special rule allowing an adjust- 
ment to FMV when a respondent pays sales commissions on sales in the 
United States but pays no commissions on sales in the home market. 
Under such circumstances, the ITA will make an adjustment to FMV for 
home market indirect selling expenses up to the level of the commission 
expense removed from USP. 

Federal-Mogul challenges the manner in which the ITA quantifies 
this adjustment to FMV in cases where FMV is compared to ESP. Spe- 
cifically, Federal-Mogul believes that the ITA’s method double-counts 
the portion of the U.S. commission which covers directly related selling 
expenses which have already been adjusted for in the home market pur- 
suant to 19 C.F.R. § 353.56(a) (1991). In other words, Federal-Mogul al- 
leges that the ITA fails to break out the direct and indirect components 
of the U.S. commissions on ESP sales and adjust FMV only up to the 
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amount of the indirect component. As a result, when the ITA deducts 
the full amount of the U.S. commission from FMV indirect expenses, the 
ITA is adjusting for direct expenses such as advertising which it has al- 
ready adjusted for. Federal-Mogul’s Brief at 51-54. 

For a more detailed discussion of Federal-Mogul and defendant’s 
arguments on this issue, see this Court’s decision in Federal-Mogul, 
17CIT at __, Slip Op. 93-17 at 34-37. 

This Court has fully addressed these arguments and adheres to its de- 
cision on this issue in Federal-Mogul,17CIT at___, Slip Op. 93-17 at 
36-37, and finds that in the absence of explicit statutory guidance, the 
ITA’s interpretation of the statue it is charged with administering 
should be given deference. Melamine Chems., Inc. v. United States, 732 
F.2d 924, 928 (Fed. Cir. 1984). Therefore, this Court affirms the ITA’s 
adjustment to FMV for U.S. sales commissions paid on ESP sales. 


6. Antidumping Duty Legal Expenses: 

Federal-Mogul argues that 19 U.S.C. § 1677a(e)(2) (1988) requires 
the ITA to deduct respondent’s antidumping duty related legal fees 
from ESP as “expenses generally incurred by or for the account of the 
exporter in the United States in selling identical or substantially identi- 
cal merchandise.” Federal-Mogul also argues that this court’s holdings 
in Daewoo Elecs. Co. v. United States, 13 CIT 253, 269-70, 712 F. Supp. 
931, 947 (1989), and Zenith Elecs. Corp. v. United States, 15 CIT , 
___, 770 F. Supp. 648, 651 (1991), were wrongly decided. Federal- 
Mogul’s Brief at 54-58. 

This Court adheres to its decision on this issue in Federal-Mogul, 
17CIT at _, Slip Op. 93-17 at 38, and finds that the ITA is not re- 
quired to make an adjustment to ESP for antidumping duty related legal 
expenses. 


7. Deduction of Antidumping Duties from USP: 

Federal-Mogul argues that 19 U.S.C. § 1677a(d)(2)(A) (1988) requires 
the ITA to deduct cash deposits of estimated antidumping duties made 
by respondents during the period of review. 19 U.S.C. § 1677a(d)(2)(A) 
states that the ITA must deduct from USP 


the amount, if any, included in such price, attributable to any addi- 
tional costs, charges, and expenses, and United States import du- 
ties, incident to bringing the merchandise from the place of 
shipment in the country of exportation to the place of delivery in the 
United States * * *. 


(Emphasis added); Federal-Mogul’s Brief at 58-61. 

Defendant argues that 19 U.S.C. § 1677a(d)(2)(A) requires the deduc- 
tion of normal import duties and that cash deposits of estimated an- 
tidumping duties are not normal import duties, that deposits of 
estimated antidumping duties are not selling expenses that should be 
deducted and that not deducting estimated antidumping duties from 
USP has been the ITA’s consistent administrative practice. Defendant’s 
Memorandum at 66-69. 
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SKF, NTN, GMN and FAG agree with the ITA’s arguments. SKF’s 
Opposition at 24-25; NTN’s Response at 27-29; GMN’s Memorandum 
at 23-26; FAG’s Memorandum at 23-26. 

This Court has fully addressed these arguments and adheres to its de- 
cision on this issue in Federal-Mogul,17CIT at __, Slip Op. 93-17 at 
40, and finds that 19 U.S.C. § 1677a(d)(2)(A) requires the ITA to deduct 
estimated import duties from USP only to the extent that the actual du- 
ties to be collected can be determined at the time the ITA is calculating 
the current dumping margins. Therefore, the ITA was correct to deduct 
from USP only deposits of the actual normal import duties owed which 
can be accurately determined, and the ITA was correct not to deduct 
cash deposits of estimated antidumping duties, which may not bear any 
relationship to the actual dumping duties owed, from USP. 


8. “All Others” Rate: 

In this administrative review, for manufacturers and exporters who 
were not investigated in the less-than-fair-value (“LTFV”) investiga- 
tion and therefore received the LTF'V “all others” cash deposit rate and 
were also not investigated during this administrative review, the ITA 
used the new “all others” rate calculated in this administrative review 
as the new cash deposit rate. Final Results, 56 Fed. Reg. at 31,694. 

Federal-Mogul argues that the ITA’s use of the “all others” rate calcu- 
lated during this administrative review as a new cash deposit rate for 
companies previously subject to the LTFV “all others” rate is not in ac- 
cordance with 19 U.S.C. § 1675(a)(2) (1988) and 19 C.F.R. § 353.22(e)(1) 
(1991). Federal-Mogul’s Brief at 68-73. 

Defendant argues that this Court should refuse to reach the issue of 
the ITA’s use of the new “all others” rate as the cash deposit rate for 
companies which were not subject to review because publication of new 
cash deposit rates in Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From France; et al.; Final Results of An- 
tidumping Duty Administrative Reviews, 57 Fed. Reg. 28,360 (1992), 
has made this issue moot. Defendant’s Memorandum at 76-79. 

Defendant argues that if the Court chooses to address the merits of 
Federal-Mogul’s claim, its use of the new “all others” rate was sup- 
ported by substantial evidence and in accordance with law. Jd. at 86-92. 

For a more detailed discussion of the parties arguments on this issue, 
see this Court’s decision in Federal-Mogul Corp. v. United States, 
17CIT __, Slip Op. 93-83 (May 25, 1993). 

This Court adheres to its decision in Federal Mogul, 17CIT___, Slip 
Op. 93-83, and finds that the ITA’s use of the new “all others” rate cal- 
culated during this administrative review as the cash deposit rate for 
unreviewed companies which received the “all others” rate during the 
LTFV investigation is not in accordance with law. This case is remanded 
to the ITA to allow the ITA to reinstate the “all others” cash deposit rate 
from the LTFV investigation for entries made between May 1, 1992 and 
June 23, 1992, which have as yet not become subject to assessment pur- 
suant to a subsequent administrative review. 
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9. Computer Errors in SKF and INA’s Dumping Margins: 


Federal-Mogul alleges that the ITA committed three inadvertent 
computer programming errors: (1) failure to deduct the costs of addi- 
tional packing materials and additional packing labor incurred in the 
United States for SKF’s exporter’s sales price transactions, (2) failure to 
use revised total general expenses when calculating INA’s home market 
cost of production, and (3) failure to include profit and packing costs in 
calculating INA’s constructed value. Federal-Mogul’s Brief at 73-76. 

Defendant agrees with Federal-Mogul that the ITA did commit the al- 
leged errors and requests this Court to remand these issues to the ITA 
for correction when the Court remands this case for final disposition. 
Defendant’s Memorandum at 92-93. 

SKF has no objection to a remand for correction of the failure to de- 
duct the costs of additional packing materials and additional packing la- 
bor incurred in the United States for SKF’s exporter’s sales price 
transactions. SKF’s Opposition at 29. 

Since this Court is remanding this case to the ITA to correct other er- 
rors in the Final Results, there remand in regard to these computer er- 
rors. Therefore, the Court remands these issues for the ITA to correct 
the computer programming errors in regard to SKF and INA’s dumping 
margins. 


CONCLUSION 


In accordance with the foregoing opinion, this case is remanded to 
the ITA to examine the administrative record to determine the exact 
monetary amount of VAT paid on each sale in the home market and 
make sure that the amount added to the comparable USP sale pursuant 
to 19 U.S.C. § 1677a(d)(1)(C) is less than or equal to this amount, to add 
the full amount of VAT paid in the home market to FMV without adjust- 
ment, to explain why any savings resulting from deferred payment of 
sales expenses should or should not be factored into the calculation 
of each type of COS adjustment made to FMV in this review, to rein- 
state the less-than-fair-value “all others” rate for entries made between 
May 1, 1992 and June 23, 1992, which have as yet not become subject 
to a subsequent administrative review, and to correct the computer er- 
rors in regard to SKF and INA’s dumping margins. ITA’s determination 
is affirmed in all other respects. Remand results are due within ninety 
(90) days of the date this opinion is entered. Any comments or responses 
by the parties to the remand results are due within thirty (30) days 
thereafter. Any rebuttal comments are due within fifteen (15) days of 
the date responses or comments are due. 
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